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1. Outline of the German Pension System 
1.1 Structure of the system  
The central old-age pension system in Germany 
was established as social insurance at the end of 
the 19th century1 and until this day chiefly covers 
employees2. The system provides parallel cover-
age of invalidity and old age, although invalidity 
was originally in the foreground. Civil servants 
and the self-employed have their own pension 
schemes3. In the following, the main emphasis is 
placed on employee social insurance. Social insur-
ance is geared to earned income, which forms the 
basis for the amount of both contribution pay-
ments and benefits. In that respect, it constitutes a 
uniform system. Social insurance pensions may be 
augmented by supplementary occupational pen-
sion benefits and private forms of retirement pro-
vision (1.7) 
 
1.2 Basic character of the pension system 
As a branch of social insurance, the statutory pen-
sion system has the function of replacing prior 
earned income. Given that contributions and bene-
fits are oriented to the income earned throughout 
entire working life, the system is not designed for 
the award of a basic pension. This strict reference 
to income is nevertheless somewhat attenuated by 
the selective recognition of creditable periods 
during which specific, statutorily defined activities 
were carried out (training, child-raising periods, 
military service, etc.). 

According to the insurance-based equivalence 
principle, statutory pension insurance cannot guar-
antee a minimum pension. If the awarded pension 
does not suffice to secure the necessities of life, 
the subsidiary, tax-financed social assistance 
scheme is called upon to intervene.  
 
1.3 Unit of pension benefits 
The link to earned income requires that pension 
benefits be related to the individual insured and 
not his or her household. As far as the prerequi-
sites are fulfilled, several persons living together 
in a household can be entitled to the receipt of 
social insurance pensions. The varying needs of 
one- or multiple-person households are not taken 

into account upon determining benefit amounts4.  
 
1.4 Coverage 
Statutory pension insurance originally covered 
only low-income employees 5 . In the course of 
time, it was extended to all employees as well as 
other groups of persons, such as self-employed 
persons with low earnings and craftsmen. Up until 
this day, however, the system does not provide 
universal coverage as self-employed groups and 
civil servants have their own pension schemes6. 
 
1.5 Regulation and level of benefits 
Pension benefits awarded in the event of old age, 
invalidity and death (to the survivors) depend on 
the length of the insured period and on the level of 
compulsorily insured earnings on which contribu-
tions were paid. Contribution-free periods are 
accounted for on a narrow scale.  

The pension received by an average earner af-
ter 45 years of coverage (net standard pension) 
amounted to 69.1 percent of net average income in 
2002, after deduction of health and long-term care 
insurance contributions7. 
 
1.6 Regulation and level of contributions 
Contributions are calculated on the basis of earned 
income. Since 1 January 2003, the contribution 
rate has been fixed at 19.5 percent, half of which is 
borne by the employer and the employee respec-
tively. Contributions are levied only up to the 
income limit for the assessment of contributions 
which is index-linked to the increase in average 
earnings. The income limit for the assessment of 
contributions was set at €63,000 a year for western 
Germany in 20068. 
 
1.7 Additional pension schemes 
Statutory pensions can be augmented by occupa-
tional pension benefits and/or private forms of 
retirement provision, notably life insurances. Such 
supplementary schemes do not come to bear in all 
cases as they are not mandatory. Consequently, a 
large proportion of employees receive no addi-
tional pension. 

Benefits received under occupational pension 
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schemes and through private provision moreover 
vary substantially in terms of amount.  

The state promotes additional provision for old 
age. That applies in particular to personal forms of 
retirement provision backed by the so-called “Ri-
ester” incentives (named after the former federal 
minister of labour and social affairs). These incen-
tives are geared to the establishment of fully 
funded private pensions, which are to compensate 
for the lowering of the state pension level. Yet 
these “Riester” pensions, too, are not obligatory9. 
 
2. Avoid poverty in old-age 
2.1 Problematic nature of poverty lines 
Every social insurance system, and especially 
pension insurance, aims to protect people from 
poverty10. How poverty is to be defined and as-
sessed, is, however, dealt with in different ways on 
both the international and national level. 

As far as the individual is concerned, old-age 
pensions serve to secure the necessities of life in 
the event of old age. The necessities of life differ 
according to the living conditions. With respect to 
very simple living conditions they are defined in 
terms of money, the level of which may be taken 
as the poverty threshold. In German Social Assis-
tance, the poverty line is assessed this way11. 

On the international level, nominal income 
limits are of little significance with the economic 
conditions and the living conditions differing from 
country to country. That is why relative indicators 
are used, making the median a point of reference, 
and fixing the poverty line as a percentage thereof 
(e.g. 40 or 50%). There is, however, a possibility 
that in a country with a very high average income, 
a person with a relatively high individual income 
may already fall below the poverty line. 
 
2.2 Other minimum limits regarding old-age 
provision 
Besides securing the necessities of life also other 
circumstances may speak well for benefits and 
services not to fall short of certain limits, a fact 
which especially applies to contribution-based 
pension schemes. 
 (1) In order to be accepted, a pension scheme 
which is mainly financed via contributions paid by 
the insured, as it is the case in Germany, must take 
care that an equivalence ratio between benefits and 
contributions is maintained, and that the total 

amount of contributions does not exceed the total 
amount of benefits12. Consequently, the minimum 
pension level is predefined though it is not easy to 
fix it in terms of amount. 
 (2) The difficult financial situation of old-age 
social protection can result in a lowering of the 
pension level, which is also the case in Germany13. 
Consequently, the pension level of a pensioner 
earning an average income during a long working 
life may lie little above the level of social assis-
tance or may even reach it or fall short of it. This 
seriously challenges the credibility and the accep-
tance of contribution-based insurance systems, as 
the same pension level will also be reached with-
out paying contributions14. Querying the purpose 
of paying contributions will entail a further ero-
sion of the contribution systems by trying to avoid 
or minimize contribution payments. This again 
calls for a limit to be imposed on the decline of 
pension levels without being able to fix an exact 
amount beforehand15. 
 
2.3 Structure and function of the present public 
pension system 
As pointed out in the introduction (1), standard 
old-age protection was established as a pension 
insurance system for employees with contributions 
being oriented to earned income, and benefits to 
the amount and the duration of contribution pay-
ments. Such systems are not designed for the 
award of guaranteed, needs-oriented basic pen-
sions. Individual measures modifying the insur-
ance principle in terms of “justice of needs” will 
not alter this general statement. 

The pension is to assure the standard of liv-
ing16. This is, however, only possible if at least an 
average income has been earned and working life 
has not been interrupted. However, with the 
changing employment behaviour this objective is 
often not being achieved these days. 

In addition, the burden resulting from the 
demographic development is not only borne by 
those paying the (higher) contributions but also by 
those receiving the (lower) pensions according to 
the newly restructured pension formula17. When 
the pension level decreases, there is a risk that the 
pension might no longer suffice to cover the ne-
cessities of life. In this case social assistance must 
interfere and provide a primary benefit in terms of 
a needs-based pension supplement in old age and 
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in the event of reduced earning capacity (see 2.7 
below). 
 
2.4 Elements involving a modification of the 
insurance principle 
As pointed out above, social (i.e. pension) insur-
ance does not provide for a basic pension. Accord-
ing to the insurance principle, unsteady and low 
incomes only account for low qualifying periods. 
To counteract, the insurance principle has been 
subjected to a number of modifications which 
allow for accrued vested rights even in the case of 
no or low income. 

This concerns especially 
(1) periods, during which social benefits are re-

ceived, children are raised or unpaid home 
nursing care is provided and no or a low in-
come is earned. In this case contributions are 
paid by a third party, i.e. by the social insur-
ance institutions (e.g. the employment offices) 
or the federal government (for child-raising 
periods)18. 

(2) certain periods (e.g. periods of vocational 
training and education or periods due to events 
of war) when no contributions are paid. These 
periods are credited as contribution-free peri-
ods when calculating the pension. They im-
prove pension entitlements and increase the 
amount of pension paid out19. 

(3) In order to compensate for the low income 
earned by women in the past, the so-called 
minimum income pension was introduced, up-
grading the actual earnings in case they were 
too low to reach a certain pension level20. This 
regulation was valid until 1991. Being re-
stricted in terms of time and with respect to the 
subject-matter, this regulation cannot be con-
sidered as a basis for a basic pension. 

 
2.5 Claims for minimum protection in old age 
Numerous suggestions have been made for a 
minimum protection being provided within the 
scope of public pension insurance21. Others pro-
pose an entire reorganisation of old-age protection 
by creating a mandatory pension insurance for all 
citizens (Staatsbürgerversicherung) which can be 
complemented by personal forms of old-age pro-
vision22. In this context the Swiss scheme is often 
referred to, which is characterized by relatively 
high basic pensions financed via contributions 

paid by all citizens (without any contribution as-
sessment limit), and a mandatory occupational 
scheme23. 

Whether the German constitution calls for 
minimum pensions to be paid out within the public 
pension scheme is disputed 24 . Securing basic 
needs in old age derives from the welfare state 
principle and the protection of human dignity (art. 
1 GG). The constitution does, however, not say in 
what form such state protection has to be pro-
vided. It needn’t necessarily be provided by stan-
dard old-age pensions (public pension insurance) 
but can also be provided by social assistance serv-
ing as a “risk absorber”. 

Moreover it is discussed whether pension ad-
justments (to price trends) and/or income devel-
opments are protected under the constitution. The 
Federal Social Court dealt with the problem in a 
decision of 31/07/200225  thereby drawing espe-
cially on art. 14 GG (constitution), as well as the 
freedom of making individual provision stated in 
art. 2 GG, and the principle of fairness under the 
rule of law. The Federal Social Court derives from 
the guarantee of property stated in art. 14 GG a 
constitutionally protected right of the pensioner to 
protect acquired rights against inflation without 
taking, however, account of future sources of 
income26. If the Federal Constitutional Court held 
the same view, pension cuts would no longer be 
possible and thus a certain minimum level guaran-
teed. Art. 14 GG is also consulted when total con-
tribution payments are compared to total pension 
benefits paid out. However, also in this respect, a 
legal clarification is still missing. 
 
2.6 Securing the pension level by personal 
forms of old-age provision 
Complementing the public pension by company 
pension plans (2nd pillar) and private forms of 
retirement provision (3rd pillar) has been stipulated 
by social policy for a long time and has partly 
materialized. In Germany the old-age property law 
(Altersvermögensgesetz) of 26/06/200127 provides 
for a state-promoted, capital funded private pen-
sion, which is to compensate for the lowering of 
the pension level in the years to come28. State 
incentives are based on the lowering of the pen-
sion level. This private pension, named after the 
former Federal Minister of Labour and Social 
Affairs, Riester, is, however, not obligatory. That 
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means that only those of the insured will be com-
pensated for the lowering of the pension level who 
opt for this kind of retirement pension. Inspite of 
the wide-ranging state incentives which especially 
come to bear for insured persons rearing children, 
persons with low incomes who are particularly in 
need of pension supplements, should often not 
draw on this kind of private pension29. 
 
2.7 The role of public assistance in the public 
pension 
There is a possibility that in the German old-age 
pension system, which consists of a great number 
of different individual schemes, a person or a 
group of persons might not at all be covered. In 
Germany social assistance provides a last safety 
net to protect these persons. In addition, according 
to the insurance principle, the standard pension 
insurance for employees, i.e. the public pension 
insurance, will only provide a sufficient pension if 
a certain number and amount of contributions 
have been paid. If the insurance has been inter-
rupted or if low contributions have been paid, this 
will have an effect on the pension. This means that 
pension amounts may fall below the benefits paid 
by social assistance. If poverty is to be prevented 
in old age, these pensions must be supplemented 
by social assistance30. 

In the past the number of people who were on 
supplementary benefits was rather low. In 1999 
only about 184000 pensioners out of 14 million 
did receive assistance towards living expenses31. 
Even if an estimated number of unreported cases 
is added knowing that not all needy persons claim 
their entitlement (bashful poverty), it can be ob-
served that pension insurance in the past achieved 
its aim to avoid poverty in old age to a large ex-
tent. Owing to the problems old-age protection has 
to face, the situation will change and social assis-
tance will assume more and more importance with 
respect to supplementary benefits32. 

Social assistance, originally known under the 
name of “Fürsorge” (welfare), was regulated in the 
Federal Social Assistance Act (BSHG) and com-
prehensively conceived for the well-being of the 
entire population. It used to be divided into assis-
tance towards living expenses and assistance in 
special circumstances. Benefits were needs-based, 
assets, income and maintenance claims had to be 
called upon before claiming benefits under social 

assistance.  
Before the pension reform of 200133, the gen-

eral provisions under the social assistance legisla-
tion and especially those concerning the assistance 
towards living expenses also applied to pension-
ers. Hence, pensioners could only claim supple-
mentary benefits to complement their pensions if 
their children were not under obligation to provide 
maintenance for them. To avoid these cases of 
bashful poverty and to improve the situation of 
those who lack sufficient protection in old age, a 
law on needs-based pension supplements in old 
age and in the event of reduced earning capacity 
(“Gesetz über eine bedarfsorientierte Grundsi-
cherung im Alter und bei Erwerbsminderung”) 
was created on 26/06/200134. This law underwent 
several modifications before it was incorporated 
into §§ 41 - 46 of Book Twelve of the Social Code 
(SGB XII) which makes up the legislation on 
social assistance35. The objective of this new legis-
lation is to cover the minimum needed to maintain 
a socially acceptable living standard in old age and 
in the event of disabilities via an independent 
social security scheme if income and savings fall 
short. The new benefits are similar to social assis-
tance in many ways but show also new features. 
One of them especially concerns the regulation on 
assets and maintenance claims (SGB XII, § 43). 
Unlike the former legislation on social assistance, 
no recourse will be made to a claimant’s children 
or parents with respect to maintenance if their 
annual income does not exceed 100000 €. Having 
recourse to children or parents will hence be the 
exception. The regulation saying that the income 
of persons under the obligation of maintenance 
will presumably not exceed the 100000-Euro limit 
also contributes to this fact. Here the principle of 
social assistance legislation is considerably modi-
fied with respect to being assigned lower priority. 
There is a possibility that pension supplements in 
old age and in the event of reduced earning capac-
ity might turn into a general minimum old-age 
protection in the course of a further reform, and 
will hence emancipate from social assistance leg-
islation36. 

The old-age pension reform of 2001 especially 
focused on (1) pension adjustments, (2) state in-
centives for private forms of retirement provision, 
(3) the revision of old-age protection for women, 
and (4) the implementation of a basic protection 
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(for details, see Ruland, Rentenversicherung nach 
der Reform – vor der Reform [the public pension 
prior to and after the reform], NZS 2001, 393 et 
sqq. (396 et seq.)). 

In this connection the survivors’ pension was 
modified with a child aspect being added to the 
system. Thus, surviving dependants having reared 
children will be paid a supplement of two earning 
points for the first child raised and of one earning 
point for each additional child (§ 78a [1], sent. 1 
SGB VI). The surviving spouse’s other income in 
excess of an exempt amount will be deducted from 
the widow’s or widower’s pension. The exempt 
amounts are linked to the current pension amounts 
and are thus dynamic in order to especially pre-
vent deterioration in the old-age protection of 
women having raised children. As a consequence 
of the reform, many widows and widowers raising 
several children with one spouse dying after 2001 
will be better off than those to whom the previous 
law applies. 

What is also new, is that widows or widowers 
who have been married for less than a year will 
not be granted a survivors’ pension. If the mar-
riage lasts less than a year, it will be refutably 
presumed that it was arranged with claiming a 
survivors’ pension in mind (§ 46 [2a] SBG VI). 
 
3. Family and the Pension System 
3.1 Family Status in the Pension System 
The national social insurance, the normal old-age 
security system for employees, which is at the 
center of this paper, is focusing on the individual 
person rather than on the family or household; and 
this is also true for the other parts of the old-age 
security system. Consequently, it is irrelevant for 
the obligation to insure and for the amount of 
contributions and benefits, whether the concerned 
person is married, has to take care of a partner or 
children, or lives in a household with other per-
sons. 

Within the framework of the social pension in-
surance, the existence of a marriage does not be-
come significant until the marriage is dissolved 
(Versorgungsausgleich - statutory equalization) or 
until the spouse dies and leaves behind relatives 
entitled to support (spouses and / or children) 
(Hinterbliebenenrente - survivors’ pension). In this 
context, the question needs to be asked whether 
statutory equalization and survivors’ pensions 

require the existence of an effective marriage or 
whether that of a non-marital life partnership 
would be considered as a valid reason for raising 
claims37. The life partnership act (LPartG – Gesetz 
ueber die eingetragene Lebenspartnerschaft) of 
2001, as amended effective January 1, 2005, 
places these partnerships largely on an equal foot-
ing with marriages38, provided they meet the legal 
requirement of registration. In particular, the statu-
tory equalization is applicable also to this type of 
partnerships (§ 20 LPartG). The term marriage or 
family has insofar been considerably expanded39. 
 
3.2 Maintenance Adjustment by Divorce and 
Pension Benefits 
3.2.1 Maintenance Regulations during Mar-
riage 
While married, both partners have the obligation 
to provide maintenance, i.e. they are obligated to 
contribute to the shared life40. The social insurance 
pensions are also part of the income to be used for 
this purpose. Insofar as one social insurance pen-
sion is the only income, it has to be used to defray 
the cost of living, while it may become necessary 
to add funds from the public assistance program. 

The gainfully employed spouse is not legally 
obliged to prepare for old age by providing for 
old-age security of the partner who is not gainfully 
employed but managing the household.  The situa-
tion is different in the event of a separation starting 
from the moment the divorce procedures are pend-
ing before a court. In this case, § 1361 BGB 
(Buergerliches Gesetzbuch – Civil Code) stipu-
lates preparation for old age by providing mainte-
nance (this also applies after the divorce according 
to § 1578 [3] BGB). Any proposals to institute an 
obligation of this type to provide for old age dur-
ing an existing marriage have not yet been taken 
up by the legislators. 
 
3.2.2 Maintenance after Divorce 
After a divorce, an obligation to provide mainte-
nance may continue to exist between the spouses 
and this maintenance would be based on the re-
spective need and ability (§ 1569 BGB), but not 
on the degree of guilt for the failure of the mar-
riage. An obligation to provide maintenance be-
comes particularly relevant in cases of child care, 
of old age, sickness, infirmity, or unemployment 
(§§ 1570-1573 BGB). 
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All income, therefore including social insur-
ance pensions, has to be taken into consideration 
for the assessment of need and ability. Insofar as a 
former spouse has no income41, while the other 
receives an old-age pension, this may lead to an 
obligation to pay maintenance, if one of the condi-
tions of a maintenance obligation exists. In the 
event that the person having the obligation to pro-
vide maintenance dies, no further maintenance 
payments will be made. An earlier law required 
that in cases of this kind a so-called alimony / 
widow’s pension be paid by the social insurance – 
though under very stringent conditions – in order 
to replace the right of maintenance claims. The 
introduction of the statutory equalization resulted 
in the termination of this alimony / widow’s pen-
sion. 
 
3.2.3 Apportionment of Assets and Liabilities in 
the Event of Divorce 
If a marriage is dissolved, an apportionment of 
assets and liabilities usually takes place. The ques-
tion of whether this will occur depends on the 
respective matrimonial property regime. In the 
event that no agreement has been made wherein, 
for example, a separation of property is stipulated, 
the statutory matrimonial property regime in the 
form of the equalization of accrued gains will 
prevail, whereby the assets acquired by each of the 
two spouses in the course of their marriage are 
summed up and one half of the difference will be 
assigned to the partner who has acquired less as-
sets during the marriage (§§ 1363, 1378 BGB). 
Old-age pensions and vested rights to such pen-
sions are not subject to the equalization of accrued 
gains, but rather to the statutory equalization (see 
also below in 3.3). 
 
3.3 Pension Splitting (Versorgungsausgleich - 
Statutory Equalization) 
3.3.1 Function of the Statutory Equalization 
The statutory equalization is intended, in the case 
of a divorce, to equalize the vested support rights 
acquired by the two spouses, insofar in analogy to 
the equalization of accrued gains from the asset 
growth; at the same time, the economic situation 
of the spouse entitled to the equalization – most 
often the wife – is to be improved in case of old 
age or disability. This becomes necessary due to 
the fact that the economically dependent spouse is 

secure as he/she receives maintenance during the 
marriage. If the other spouse dies, this mainte-
nance is replaced by a survivors’ pension. In the 
event of a divorce, a claim to maintenance exists 
only in special cases of need and is discontinued if 
the former spouse having the obligation to provide 
maintenance passes away.  When the surviving 
former spouse enters old age or becomes disabled, 
they have to rely on their own old-age security 
claims. These claims will be low if the person did 
not – e.g. because of child rearing - have regular 
gainful employment42. In the case of a divorce, 
these pensions can be increased by pension split-
ting. Insofar, the statutory equalization has not 
only the function of equalization, but also that of 
support43. 
 
3.3.2 Basic Structures of the Statutory Equali-
zation 
The statutory equalization was not gradually de-
veloped by court decisions, as happened in Japan, 
but was instituted by the legislator as a new legal 
arrangement in the form of the first marital law 
reform act passed in the year 1976 and entered 
into force on July 1, 1977. The statutory equaliza-
tion is intended to achieve an equal participation 
of two spouses in the support entitlements which 
were acquired in the course of the marriage and 
served the purpose of securing maintenance during 
old age and during times of reduced earning ca-
pacity44. This is implemented within the frame-
work of the divorce procedures by the family 
courts who assess the vested support rights ac-
quired during the last period of marriage, make 
them comparable, and then sum them up. The 
equalization for the vested rights of the statutory 
social pension insurance occurs by means of a 
splitting, meaning that units of value in the amount 
of the vested equalization rights are deducted from 
the social insurance pension account of the person 
obliged to provide equalization and allocated to 
the account of the person entitled to equalization45. 

Different forms of equalization are provided 
by law for other types of vested rights. 
In particular when vested rights to equalization 
have not yet become non-forfeitable, an immedi-
ate equalization at the time of the divorce is not 
possible. This is why, aside from the value equali-
zation, a different form of equalization, i.e. the 
statutory equalization governed by the law of 
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obligations, is provided. This statutory equaliza-
tion governed by the law of obligations is not 
applied until the vested rights to support have 
become due and payable claims. The person enti-
tled to the equalization then has the right to an 
equalization claim governed by the law of obliga-
tions in the amount of the equalization value. 
Should the right to support cease to exist due to 
the death of the recipient, the claim to equalization 
will also end legally. This shows that the equaliza-
tion governed by the law of obligations is weaker 
than the equalization of support governed by pub-
lic law in the form of a splitting. 
 
3.3.3 Problems with the Implementation of the 
Legislative Concept 
In principle, the concept of the legislator is rea-
sonably self-critical and consistent. Vested rights 
to support are to be divided among the spouses 
just like property rights. In practice however, the 
implementation is fraught with considerable diffi-
culties which have led to numerous corrections by 
the legislator, frequently on the basis of objections 
from the Federal Constitutional Court46. 
- One essential reason for the complexity of the 

statutory equalization is the fact that - largely 
based on the principle of equal treatment of arti-
cle 3 GG (Grundgesetz – constitution) - all 
vested rights under the old-age security system 
are to be included. In view of the diversity of 
the various parts of the old-age security system 
in the realm of the normal and the supplemen-
tary security systems, this stipulation creates in-
numerable problems for the evaluation and the 
division of vested rights. Just think of the inclu-
sion of foreign vested rights in the equaliza-
tion47. 

- Other difficulties arise from the fact that the 
statutory equalization is associated with a par-
ticular point in time – the end of the marriage 
period48. Even if the time of decision may come 
at a later date, one cannot exclude the possibility 
that the vested rights and the entitlements de-
velop differently than was projected at the time 
of the decision. This again leads to the necessity 
of a correction of equalization decisions which 
is an extremely difficult process49. 

- The differentiation between static and dynamic 
vested rights has proven to be particularly prob-
lematic, because the dynamic is referenced to 

greatly differing issues (development of wages 
and salaries, development of prices, etc.). More-
over, it is uncertain whether an accepted dy-
namic will become reality, as shown within the 
last few years by the example of the statutory 
social insurance pension, where the assumed 
wage and salary dynamic did not occur in actu-
ality50. 

- Due to the complications in the calculation and 
the execution of pension splitting, a growing 
number of cases are left to the statutory equali-
zation governed by the law of obligations. This 
type of equalization, however, is in many re-
spects less favourable than the value equaliza-
tion governed by public law in the form of split-
ting. With the statutory equalization governed 
by the law of obligations, the person entitled to 
the equalization has to ensure the collection, 
thus being forced to deal with the person 
obliged to provide equalization for years and 
decades to come. Furthermore, the statutory 
equalization governed by the law of obligations 
expires with the death of the person obliged to 
provide equalization. 

- The statutory equalization is a legal arrangement 
of family law with social law-related elements. 
Therefore, family law and social law should co-
operate seamlessly. This is not always ensured. 
In one example, the equalization – exceptionally 
– is implemented by means of a capital sum, 
though most often the recipient has no economi-
cally meaningful way of using this amount 
within the framework of the social security law. 
Insofar, this person’s only recourse is the private 
life insurance. 

 
3.3.4 Continuous Reform Process 
The described difficulties - though mentioned only 
briefly – have the effect that the legal arrangement 
of statutory equalization is subject to a continuous 
reform process.  This again leads to a further in-
crease of the complexity and thus still and for this 
very reason the failure to reach the goal of a just 
equalization which was to be achieved by this 
continuous refinement. 

It should therefore be seriously considered 
whether it wouldn’t make sense to further develop 
the features which make a simplified equalization 
possible. Very small vested rights might then be 
ignored. In addition, more generous room for 
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agreements could lead to decisions providing a 
just solution in individual cases. However, the 
discussion about a basic reform has not yet 
reached its conclusion in Germany51. 
 
3.4 Evaluation of Unpaid Work in a Family 
within the Pension System 
3.4.1 Point of Departure 
As the old-age security system for workers and 
employees is based on contributions and knows no 
basic pension, it is inevitable for any unpaid fam-
ily activity to have negative effects on the amount 
of the respective old-age security pension. These 
effects quite predominantly affect women who due 
to child rearing and household management still 
today perform most of the family work. For this 
reason, the separate old-age security system for 
women has for decades been a social-political 
postulate 52 . Nevertheless, in spite of an over-
whelming array of reform proposals, the basic 
problems, though mitigated by a series of meas-
ures, still have not yet been solved. One approach 
to the mitigation of the effects lies in the consid-
eration of family work within the social insurance 
law (see 3.4.2) as well as in special conditions for 
the social insurance pension that are linked to 
family issues (see also below in 3.4.3). 
 
3.4.2 Consideration of Family Times in the 
Social Pension Insurance 
Insofar, periods spent bringing up children are of 
particular significance. A maximum of one year is 
calculated for births occurred before 1992, while 
three years are allowed for births after 1992 (§§ 
56, 249 I SGB VI – Sozialgesetzbuch – Social 
Code)53. This compulsory insurance is triggered 
by the fact that child rearing occurred. The com-
pulsory insurance begins no earlier than with the 
lapse of the birth month and ends no later than 
after 12 or 36 calendar months, respectively. In the 
event that several children are reared at the same 
time, the insurance for the second and each addi-
tional child is extended by the number of calendar 
months during which several children were reared 
simultaneously. The child rearing period is recog-
nized only for children brought up within the 
country and only for mothers or fathers normally 
living there. The citizenship of the child or the 
parents is of no significance in this context. In 
principle, this insurance period is assigned to the 

mother unless the parents jointly decide to have 
the periods assigned to the father. Multiple insur-
ances exist in cases where child rearing periods 
coincide with other contributory periods54. 

The contributions for the child rearing periods 
are effected from the federal budget (§ 177 SGB 
VI – Sozialgesetzbuch – Social Code)55. The child 
rearing periods are by now calculated as if the 
entitled person had received an average income 
during the three years, i.e. they will be assigned 
one point of the personal income index per year. 
Thus, starting from July 1, 2003, one year of child 
rearing raises the social security pension by € 
26.13 per month56. The respective person’s own 
contributions made during the child rearing period 
are added in up to the contribution ceiling, i.e. they 
do not decrease the value of the child rearing pe-
riod.  Insofar, the legislator has chosen the additive 
solution. The child rearing periods are in every 
respect considered equal to mandatory contribu-
tions. They are taken into account for the qualify-
ing period so that a woman who was not gainfully 
employed and has raised two children since 1992 
will receive an age-related social security pension 
for this reason alone. 

One additional activity – aside from child rear-
ing – leading to insurance periods of the statutory 
social insurance is care-giving which however 
may also occur outside of the family. Caregivers 
are insured by virtue of the law (§ 44 SGB XI). 
This insurance is contingent upon care given to a 
person entitled to benefits from the social and 
private long-term care insurances. The care cannot 
be provided on a commercial basis and has to take 
up at least 14 hours per week within the home area 
of the person needing the care. Care-giving will 
not be considered a commercial activity just be-
cause the person needing the care forwards the 
money received for the care partially or entirely to 
the caregiver. Insofar as individual persons are 
exempt from insurance as recipients of an age-
related full retirement pension or of a civil ser-
vant’s retirement pension after reaching the age of 
retirement, this is applicable to care-giving periods 
as well. A recipient of a social security pension 
taking care of her elderly husband thus cannot 
thereby acquire additional vested rights to social 
security pension payments. 

The accumulation of care-giving periods and 
contributory periods is limited only by the fact that 
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caregivers are no longer insured when they regu-
larly are gainfully employed for more than 30 
hours per week. In the event that several persons 
receive care, the result may be multiple insurance 
up to the contribution ceiling. If a person needing 
care receives care jointly from several caregivers, 
these are insured proportionally (§ 166 [2], sent. 2 
SGB VI)57. 
 
3.4.3 Benefits of the Social Pension Insurance 
as Related to the Existence of Family 
The existence of a family can also be considered 
under the social pension insurance, since special 
benefit cases are referenced to certain family-
related conditions. The most important example in 
this context is the survivors’ pension, although its 
significance is decreasing, in particular, due to the 
inclusion of income from other sources into the 
calculation of the survivors’ pension. On the other 
hand, the existence of child rearing remains sig-
nificant for the amount of the survivors’ pension58. 

A further family-related insurance case is the 
so-called child rearing pension. This child rearing 
pension was introduced by the first marital law 
reform act. A spouse divorced after June 30, 1977 
who did not remarry will receive the child rearing 
pension after the death of their former spouse for 
the period during which the respective spouse 
raised their own child or a child of the divorced 
spouse, if the general qualifying period of 60 
months was completed before the death of the 
divorced spouse (§ 47 SGB VI)59. 
 
3.5 Result: Transitional Situation 
The current legal situation with respect to the 
significance of the family for the social security 
insurance is to a certain extent a transitional situa-
tion. On the one hand, there is the tendency to 
create and develop a separate old-age security 
system for spouses, for example, based on the 
statutory equalization, on child rearing periods, 
etc. On the other hand, there are still consequential 
insurance benefits linked to the status of the 
spouse, such as above all the survivors’ pensions. 
We will probably have to expect these programs to 
continue to exist side by side for the near future60 
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