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1. Background: The concept of solidarity and 
social security systems 
(1) General remarks 
Proceeding from the solidary obligation under 
Roman Law (obligatio in solidum 2 ), the term 
“solidarity” evolved via French civil law (soli-
darité 3 ) into a social buzzword in post-
revolutionary France,4 one that gradually came 
to replace the notion of fraternité cultivated 
during the revolution.5 The concept of solidarity 
finally found its way into German social phi-
losophy and theory of the state 6  as a societal 
principle established by von Stein7. A commit-
ment to solidarity under Roman Law was based 
on an agreement (stipulation8) to stand by each 
other. In the later use of the term, the idea of 
standing by each other was increasingly de-
tached from a previous declaration of intent: in 
Catholic social ethics, solidarity was founded on 
charity9; in social philosophy, reflecting the idea 
of the “nation as the great community in solidar-
ity” (Ernest Renan), it rested on nationality10. 
 
(2) Solidarity and the German constitution 
In Germany, the principle of solidarity11  is in 
part recognized as a constitutional principle12. 
Given that the German constitution, i.e. the Ba-
sic Law [Grundgesetz – GG], does not explicitly 
mention the term solidarity, the solidarity prin-
ciple is derived from the entire constitution, 
from the concept of humanity underlying the 
Basic Law, or from the social state principle – 
partly in conjunction with the guarantee of hu-
man dignity in Art. 1(1) GG13. The case law of 
the Federal Constitutional Court [Bundesverfas-
sungsgericht – BVerfG] 14  and the social law 
literature 15  proceed from a solidarity principle 
under social insurance law that is supposed to 
organize the natural16 “solidarity of the citizens 
with the citizens” by way of redistribution 17 . 
Solidarity as a principle unfolds its effect under 
the insurance principle18 and normally serves to 
explicate and legitimate social law modifications 
of civil insurance law, as well as interventions in 
the basic right of personal liberty under Art. 2(1) 
GG19 that occur in social insurance in the form 
of attempts to rupture insurance-based global 
equivalence or the obligation to insure.20 
 

(3) Solidarity in Europe 
Part II, Title IV of the Treaty establishing a 
Constitution for Europe bears the heading “Soli-
darity”. Although this treaty has not been rati-
fied (yet), the chapter also forms part of the EU 
Charter of Fundamental Rights, which is a mere 
declaration without legally binding force so far, 
but at least gives an impression of the common 
values accepted throughout the European Union. 

In some national constitutions of Europe, 
solidarity is laid down as an express legal 
norm. 21  In Switzerland, Austria, Italy, Spain, 
France, Belgium and the Netherlands, the soli-
darity principle is at any rate invoked to estab-
lish and legitimate the institution of social insur-
ance. The solidarity principle, thus the assump-
tion, not only unites the majority of European 
national constitutions by their shared values, but 
at the same time constitutes a core principle 
governing the social insurance systems of 
Europe.22 

Solidarity in a more specific sense also plays 
a role when it comes to the influence of eco-
nomic basic freedoms (Art. 49 EC Treaty: free 
movement of services)23 and of European com-
petition law (Arts. 81 and 82 EC Treaty) on 
national social security systems. According to 
the jurisprudence of the European Court of Jus-
tice, systems based on solidarity cannot be 
qualified as undertakings and thus are exempted 
from the application of competition law24 – at 
least insofar as they serve to fulfill their legal 
tasks.25 

 
(4) Legal solidarity and social insurance 
Solidarity, understood as a legally constituted 
community for the fulfillment of state-assumed 
responsibility, is the fundamental requirement 
for the inclusion of certain persons in specific 
situations of need and subject to specific risks. 
In social security law, the solidarity principle 
manifests itself in an interpersonal redistribution 
of risk-based burdens within the compulsorily 
insured community – possibly forming a com-
munity (in solidarity) distinguishable from soci-
ety as a whole26 (see also 3 (5)). The basis of 
this “compulsory solidarity” is the obvious need 
of social protection by socially weaker persons 
within a (here again: possibly otherwise homo-
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geneous27) group of persons. 
In this sense, legal (or: legally constituted) 

solidarity is based on: 
･  compulsory insurance; 
･  income-related contributions; and 
･  benefits not calculated according to contri-

butions, but granted according to need. 
 
2. A concise overview: The German health 
insurance system 
(1) Main features of the system 
(a) A short look back: History of German 
health insurance 
The Health Insurance Act of 1883 28  extended 
compulsory insurance to almost all workers in 
industrial undertakings, 29  while the Accident 
Insurance Act of 188430 covered workers in the 
mining, shipyard, factory, roofing, quarry and 
well-building industries31. Still in the eighties of 
the penultimate century, the group of insured 
persons was expanded under a series of amend-
ment and extension laws.32 These laws succes-
sively included workers of transport enterprises 
and of navy and army administration, 33  those 
engaged in agriculture and forestry, 34  and in 
building construction,35 as well as seamen and 
shipping workers 36 . Further amendments to 
health insurance law 37  followed a short time 
later, in 1892, 1900 and 1903, thus again enlarg-
ing the group of insurants. 

This first phase of social insurance consoli-
dation was followed by the extension of risk 
coverage to include even more persons. Protec-
tion was thus afforded to certain, not yet covered 
occupational groups, but also to unemployed 
persons and non-employed family members 
under family assistance in health insurance. 38 
Despite the creation of the Reich Insurance 
Code [Reichsversicherungsordnung – RVO] in 
1911,39 the individual insurance branches were 
not unified.40 In all branches, the insurance obli-
gation for salaried employees remained re-
stricted to an upper earnings limit (health insur-
ance: 2,500 Reichsmark; accident insurance: 
RM 5,000; invalidity insurance: RM 2,000). 

Although the German social insurance sys-
tem initially played a pioneering role, after 
which its progress remained in line with devel-
opments observed in other European states,41 it 
appreciably began to lag behind these develop-
ments, especially after World War II. Thus, in 
other countries, the consequences of the war 
triggered a phase of overall social solidarization, 

even in those that did not already have a univer-
salistic system of coverage.42 For instance, this 
occurred in France by appealing to national soli-
darity43 or in Great Britain through the introduc-
tion of the NHS.44 These movements were no 
longer due alone to political class struggle,45 yet 
neither in France nor in Italy did they lead to a 
renunciation of the high degree of organizational 
fragmentation inherent in their protection sys-
tems.46 At the same time, the configuration of 
German social insurance remained unchanged, 
along with its aforementioned restrictions. That, 
too, is attributable to a politically unique situa-
tion, namely Germany’s division. After over-
coming the early difficulties of reconstruction, 
this partition led to an emphasis of extremes and 
made it seem unlikely that an implementation of 
the standard protection introduced in the East47 
could be enforced.48 

 
(b) The main principles (or features) 
As mentioned, most of the traditional features 
introduced by the so-called Bismarckian social 
insurance legislation are still intact today. Of 
course, there have been changes: While the main 
task of health insurance was originally to pay 
sickness benefits, its prime function now is to 
provide medical treatment. And the way in 
which the actual provision of benefits is organ-
ized and regulated was formed during the first 
half of the 20th century. 

The most prominent and important features 
of German statutory health insurance are: 
･  employment-based coverage: the insured 

population mainly consists of employees (al-
though there is an upper earnings insurance 
limit, and civil servants have their own sys-
tem of state-financed reimbursements); 

･  contribution-based financing (see in detail 
below, 2 (3) and 3); 

･  provision of benefits in kind,49 albeit not by 
the sickness funds50 but by independent pro-
viders (hospitals, practitioners), the reim-
bursement of costs to patients being the ex-
ception51; 

･  administration by different types of self-
governed sickness funds, with their own le-
gal personality (see below, 3 (2)); 

･  mix of the public and the private sector (see 
below, 3 (5)). 

 
(2) Legal framework 
(a) Sources of law 
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1) Since 1989, statutory health insurance has 
been laid down in the Social Code V (SGB V), a 
statute of parliament52 which partly replaced the 
RVO. 
2) To be stressed here is that the adaptation of 
health insurance law cannot be left to the legis-
lator only, as parliamentary procedures will 
often be too slow and too complicated to ensure 
quick legal responses. Thus, in most countries, 
the regulation of the more intricate details is an 
administrative task that is mostly accomplished 
via statutory instruments (or regulations). In 
Germany, another option for dealing with this 
issue has been implemented. Health insurance 
management is organized through corporative 
arrangements (corporatism) under the so-called 
system of joint self-government [gemeinsame 
Selbstverwaltung]. An administrative body re-
ferred to as the Federal Joint Committee [Ge-
meinsamer Bundesausschuss] brings together 
the representatives of sickness funds and provid-
ers. Its administrative acts – so-called directives 
[Richtlinien] – have, according to the jurispru-
dence of the Federal Social Court, the same 
force as legal acts. 
 
(b) Constitutional background  
1) In Germany, legislative actions are subject to 
constitutional limitations. Nearly all extensive 
reforms are reviewed by the BVerfG sooner or 
later. This is because in Germany access to such 
constitutional controls has been opened on a 
wide scale: both via objective procedures such 
as judicial review of the constitutionality of 
statutes or administrative acts, and via constitu-
tional complaints which serve to enforce indi-
vidual constitutional rights embodied in the 
Basic Law (cf. Art. 93 GG). 
2) In the area of social law, however, the 
BVerfG seems to have adopted a more cautious 
stance in recent years. The Basic Law does not 
acknowledge any fundamental social rights 
(with but a few narrowly construed excep-
tions).53 This is because the constitutional legis-
lators were skeptical of programmatic declara-
tions, at least of those in the form of individual 
rights. Nonetheless, Art. 20(1) GG deems Ger-
many a “social federal state”. This social state 
principle obliges the legislator on a very funda-
mental and general basis54 to configure the legal 
order in a way that is social – or more precisely, 
that is also social. Within this meaning, despite 
all conceptual ambiguity, it is the state’s duty to 

secure decent human existence, to abolish social 
inequality and to create opportunities for par-
ticipation.55 The duty to avoid social disadvan-
tages thus coincides with the duty to provide for 
the consequences of social risk occurrence (“vi-
cissitudes of life”).56 Yet this still largely leaves 
open how social security is to be configured.57 

Moreover, the basic rights place a number 
of limits on potential reforms. The guarantee of 
human dignity (Art. 1(1) GG) thus obliges the 
legislator to secure an economic subsistence 
minimum for all inhabitants. The protection of 
property and of confidence in respect of benefit 
rights acquired through contributions is in-
ferred from Art. 14(1) GG. In addition, social 
law also abides by the principle of equal treat-
ment, meaning that any favorable or detrimen-
tal amendments must be distributed justly 
among all those concerned. 
3) The provisions of constitutional law leave a 
wide margin of constitutive action open to the 
legislator. It is for this reason that the constitu-
tional complaint brought before the BVerfG by 
an insurant concerning the limitation of dental 
prosthesis benefits under the Act to Strengthen 
Solidarity in Statutory Health Insurance [GKV-
Solidaritätsstärkungsgesetz] remained unsuc-
cessful. 58  Nevertheless, a once established 
compulsory system such as that of statutory 
health insurance is subject to a lower limit for 
determining the necessary level of care. Thus, 
in a remarkable judgment delivered only re-
cently,59 the BVerfG demands that at least in 
the event of life-threatening illnesses, all poten-
tially effective benefits must be delivered. 60 
Apart from the social state principle, this line 
of reasoning is attributed to the state obligation 
to protect “life and physical integrity” (Art. 
2(2) GG). 
 
3. Financial burdens and redistribution 
(1) Introduction 
What is there to know (and say) about re-
distributive effects? We must largely rely on 
estimates and theoretical assumptions here 
because inter-personal and intra-personal 
equalizations are hard to quantify and depend 
substantially on individual vocational careers. 
A particular problem impeding the quantifiabil-
ity of redistribution is that longitudinal com-
parisons are scarcely possible.61 
For the expenditure of German health care sys-
tem, see Tables 1-6. 
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Table 2 Total SHI expenditure according to national health accounts defini-
tion (i.e. without sick pay, etc.) 

 

 

Total expendi-
ture  

(in m €) 

Thereof: administrative 
expenditure  

(in m €) 
Share of administrative expenditure  

(in %) 
1995 112,474 6,340 5.64 
1996 116,143 6,324 5.45 
1997 115,178 6,211 5.39 
1998 117,734 6,534 5.55 
1999 121,166 6,877 5.68 
2000 123,914 6,961 5.62 
2001 128,399 7,293 5.68 
2002 132,935 7,746 5.83 
2003 135,583 7,877 5.81 
2004 131,564 7,897 6.00 

 
Source: Federal Statistical Office, Health Expenditure, Wiesbaden 2006 

 
Table 3 SHI expenditure according internal financial accounts, 2005 

(i.e. including sick pay, etc.) 
  

Absolute figures (in 1,000 €) 
  
Hospital treatment 48,959,062 
Ambulatory medical treatment 23,095,910 
Dental treatment 7,494,501 
Dental prostheses 2,433,934 
Pharmaceuticals 25,358,432 
Non-physician care and medical aids 8,283,644 
Sickness benefits 5,867,753 
Provident provision and rehab 2,376,192 
Social services, prevention, self-help 1,213,467 
Other 9,762,609 
Total 134,845,504 
  
Other expenditure (without risk structure compensation + risk pool) 808,169 
Administrative expenditure 8,155,225 
Total expenditure (without risk structure compensation + risk pool) 143,808,898 
 
Source: Ministry of Health, http://www.bmg.bund.de  

 
Table 4 Healthcare cost shares according to age, 2004 
   

Age 
Share of the population 

(in %) 
Share of healthcare costs 

(in %) 
Under 15 14.6   6.0 
15 - 30 17.4   7.4 
30 - 45 23.7 13.4 
45 - 65 26.0 27.8 
65 - 85 16.6 36.3 
85 and above   1.7   9.1 
 
Source: www.sozialpolitik-aktuell.de 
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Health insurance revenue consists of contribu-
tions to SHI and tax money. For the different 
kinds of SHI revenue in Germany (total revenue, 

member contributions, pensioner contributions 
and other revenue) and the amounts paid, see Ta-
ble 5. 

 
Table 5 SHI revenue in Germany  

(in bn €) 

 Total revenue Member 
contributions

Pensioner 
contributions

Other revenue 
(including tax money) 

1995 120.4   94.4 21.5 4.5 
1996 124.4   98.1 21.9 4.4 
1997 126.2   99.5 22.9 3.8 
1998 127.8 100.6 23.6 3.5 
1999 131.2 103.3 24.2 3.7 
2000 133.8 105.4 24.6 3.8 
2001 135.8 106.9 25.0 3.9 
2002 139.7 108.4 27.9 3.5 
2003 140.8 107.6 29.9 3.3 
2004 142.5 106.0 32.3 4.2 

 
Source: Statistisches Taschenbuch Gesundheit, 2005 

 
 

Table 6 Public- and private-sector healthcare financing in Germany 
(in m €) 

Third-party payer  2002 2003 2004 

Statutory health insurance 132,935 135,583 131,564 
Private health insurance 19,453 20,438 21,112 
 
Source: Statistisches Bundesamt, 2006 

 
(2) Sharing of costs between sickness funds 
(a) Competition, financial autonomy and state 
regulation of benefit provision 
1) German health insurance bears a remarkable 
organizational feature not encountered in any other 
European state: it acknowledges seven different 
types of sickness funds as third-party payer institu-
tions – which is why it is referred to as a “structured 
system” [gegliedertes System]. Leaving aside the 
three special institutions for agriculture, mining and 
seamen62, four fund types remain: the AOKs [All-
gemeine Ortskrankenkassen], which were previ-
ously only one form of local sickness fund; the 
company-based sickness funds [Be-
triebskrankenkassen – BKKs]; the guild sickness 
funds [Innungskrankenkassen – IKKs]; and the 
substitute funds [Ersatzkassen], whose distinction 
between blue and white collar workers is of little 
significance today.63  

This structural division into fund types can only 
be explained historically. Back in 1883, with the 
enactment of the Health Insurance Act,64 a network 
of local sickness funds was established. 65  Early 

company-based sickness funds were set up as fac-
tory funds, even prior to the introduction of statu-
tory health insurance, and have been in place as 
statutory funds since the 1883 Health Insurance 
Act.66 Guild sickness funds, dating from medieval 
trade guilds, upheld the tradition of rendering mu-
tual aid and protection to their members. After entry 
into force of the 1883 Health Insurance Act, how-
ever, they were for a while without legal personality 
owing to trade law provisions.67 That changed with 
the enactment of the RVO. And finally, substitute 
funds were originally self-help organizations under 
private law; most of these funds that still exist today 
had been founded as registered assistance funds by 
1911. During National Socialist rule, they were 
given the status of statutory corporations.68 Under 
the Healthcare Reform Act (GRG)69 of 1989, sub-
stitute funds were, in all major respects, placed on 
an equal footing with the other fund types.70 

The idea behind the different fund types was 
that they furnished links to the competent insurance 
institutions. Hence, an occupational link existed for 
craftsmen in guild sickness funds and for employ-
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ees in company-based sickness funds, provided 
these had been set up by the entrepreneur. The 
remaining insurants came under the competence of 
the local sickness funds. Substitute funds could be 
chosen by certain groups of insurants in place of the 
otherwise competent, so-called primary funds. 71 
The Bismarckian health insurance system was thus 
based on small regional or socio-professionally 
defined solidarity-based communities. That also 
explains why a (differing) multiplicity of individual 
funds, each having a separate legal personality, 
exists within the four fund types. 

In this way, a wide statutory distribution of 
competence evolved. And because the individual 
funds were financially autonomous, i.e. could de-
fine their own contribution rates within the scope of 
statutory provisions and under state supervision, the 
contribution burden became highly differentiated in 
the course of time.72 Such differentiation could no 
longer be adequately explained by the ostensible 
homogeneity of members insured with an individ-
ual fund, so that its justification in light of the con-
stitutional precept of equal treatment (Art. 3(1) GG) 
had become more than doubtful. Although the 
BVerfG confirmed the constitutionality of contribu-
tion rate differences, thereby referring to the organ-
izational model of statutory health insurance, it 
dispensed with an extensive review because the 
legislature had remedied the situation through the 
enactment of the measures described in the follow-
ing.73 
2) When the legislature introduced the Structural 
Health Insurance Act [Gesundheitsstrukturgesetz]74 
at the end of 1992, providing free choice of sickness 
funds for insurants and risk structure compensation 
with effect from 1995/96, it took account of the 
organizational particularities of the structured sys-
tem of statutory health insurance.75 Initially, only 
little restructuring was necessary. The conventional 
distribution of competence – previously disrupted 
only by the limited options in respect of primary 
and substitute funds – was largely dissolved and 
replaced by a comprehensive right of choice for 
insurants. According to the latest amendment, in-
surants are bound by their choice of sickness fund 
for 18 months, whereupon they may opt for mem-
bership of another fund. As for the funds, they have 
been subject to the compulsory acceptance of new 
members, meaning they are not allowed to reject 
insurants.76  Consequently, sickness funds can no 
longer rely on the insurance obligation for the de 
facto allocation of their members, but must make an 
effort at being “chosen”. Certain exceptions remain, 

such as the fixed competence of vocationally ori-
ented funds (the social security fund for seamen, the 
Federal Miners’ Insurance Fund, and agricultural 
sickness funds pursuant to §§ 176, 177 SGB V and 
§ 19 KVLG 1989), on the one hand, and savings 
clauses in favor of company-based and guild sick-
ness funds, on the other (under § 173 II 1 No. 4, 
2nd sent. SGB V). 

Competition between sickness funds does not 
aim to regulate the demand for healthcare benefits 
and, hence, to contribute to optimum resource allo-
cation. This would require – at least on assuming 
market mechanisms function that way in the health 
sector – that insurants were allowed to decide on 
the scope of benefits, by individually appraising 
their value, and then to select the best possible cost-
benefit ratio to suit their personal needs. The actual 
aim, rather, is to improve efficiency and thus to 
mobilize rationalization opportunities within the 
existing insurance system. The disadvantage vis-à-
vis centralized state benefit systems is that more 
competition is apt to impede steering mechanisms 
and produce the well-known moral hazard effect, 
which leads to resource mis-allocation.77 The major 
advantage, however, is the – at least basic – connec-
tivity between receipts and expenditures under 
separate budgets and, consequently, a higher degree 
of cost transparency. 
3) What are the results of fund competition on the 
basis of the experience gained in recent years, and 
what conclusions can be drawn from them? 
a) The total number of sickness funds has declined, 
from over 1,300 in 1992 to 253 in 2006. Even so, 
the consolidation process has by no means pro-
gressed to such an extent as to threaten the function-
ing of fund competition. On the contrary, the 
opened access to many company-based sickness 
funds has enlarged the number of funds open to 
choice. All insurants with a right of choice still have 
sufficient options available to them for all sickness 
fund types, although the trend toward larger-scale 
areas of competence is not to be overlooked.78 
There are plans to permit inter-fund amalgamation 
and, hence, to reduce the number of sickness funds. 
b) On an overall average, contribution rates de-
clined by a good percentage point in the long-range 
comparison between 1991 and 2000. Since the 
introduction of the free choice of sickness funds, 
these rates have now stabilized at a slightly higher 
level, with only marginal fluctuations. The fact that 
insurants’ total health insurance costs have not 
fallen must not, however, be equated with a failure 
of fund competition. These costs are mainly attrib-
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utable to the high level of benefit expenditure, 
which in turn is impacted by circumstances beyond 
the realm of competitive relations. It must be borne 
in mind here that competition between sickness 
funds applies only to administrative costs, but in no 
way influences benefit expenditure. 
c) When comparing the contribution rates set by the 
individual funds, these rates show an overall ten-
dency toward the mean if grouped according to 
fund types. That is certainly a desired effect as it 
leads to a balancing of insurants’ contribution bur-
dens. Under competitive aspects, too, a trend in this 
direction poses no problems: a functioning risk 
adjustment system and the utilization of efficiency 
reserves would in any case entail a certain degree of 
approximation, albeit not leveling.79 
d) The aforementioned fact correlates with the 
rising number of statutory health insurance mem-
bers who make use of their right of choice. Al-
though the total number of changers was compara-
tively low in the early phase, it has now exceeded 
original expectations.80  And when related to the 
individual funds, this figure has meanwhile reached 
a magnitude that is bound to have considerable 
consequences.81  This development is reflected in 
the current discussion over the reconfiguration of 
the risk adjustment system.82 
e) Taking a look at administrative expenditures 
proves of particular interest to the appraisal of com-
petitive effects. Those who thought these expenses 
would drop erred. One explanation for this could be 
that employers shifted personnel costs to the com-
pany-based sickness funds. But perhaps the rise in 
some of the funds’ administration expenses can be 
explained more easily by their improved service 
offer and heightened competition.83  In that case, 
however, competition – hailed an efficiency-
generating instrument upon its introduction – would 
have turned out to be counter-productive. Yet a 
glance at administrative expenditures per member 

once again reveals an approximation between the 
fund types. In particular, the company-based sick-
ness funds have “caught up” in this respect. The 
same holds true for the ratio of administrative ex-
penditures to benefit expenditures. Especially when 
comparing the different funds, this ratio should not 
be neglected in accounting for processing and client 
service costs. In the final analysis, the available 
figures fail to answer the original question of why 
administrative expenditures are rising, nor do they 
indicate whether such a rise is assuming “explo-
sive” dimensions. 
 
(b) Risk adjustment system 
The risk adjustment system,84 which provides for 
extensive financial equalization between the sick-
ness funds, was introduced on 3 January 1994. It 
was revised by the Law on the reform of the risk 
adjustment system in statutory health insurance 
[Gesetz zur Reform des Risikostrukturausgleichs in 
der gesetzlichen Krankenversicherung], dated 10 
December 2001.85 The twofold task of risk adjust-
ment is to establish equal opportunities between the 
sickness funds and to avoid risk selection at the 
expense of the insured. To be noted here is that the 
legislator has largely repealed the fixed allocation 
of insurants to individual funds, thus affording 
options to sickness fund members. The funds are 
nevertheless essentially bound by statutory provi-
sions to deliver the benefits defined under statutory 
health insurance. Apart from improving their ser-
vices, sickness funds must primarily strive to win 
new insurants by offering lower contribution rates. 
This, of course, could best be achieved by keeping 
expenditures low, which is the desired objective in 
respect of administrative costs, but should not lead 
to exclusions from benefits. Regarding risk adjust-
ment between the different sickness funds in west-
ern and eastern Germany, see Table 7. 

 
Table 7 Risk adjustment in 2003 
Sickness funds West (m €) East (m €) Total (m €) € per insurant 

AOK 8,652 4,501 13,153 512 
BKK -8,031 -1,126 -9,157 -629 
IKK -163 -167 -361 -81 
SeeKK 5 -2 3 40 
Bundkn 1,178 391 1,569 1,130 
ArbK -582 -77 -659 -461 
AngK -3,209 -446 -3,655 -163 
 
Source: Risikostrukturausgleich: Zahlen, Fakten, Hintergründe 2003/2004, VdAK 
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Receipt and expenditure gaps subject to ad-
justment result from: the level of members’ earn-
ings liable to contribution; the number of co-
insured dependants (which enter the equation as 
having “zero” earnings); age and sex distribution; 
invalidity among insurants; as well as participation 
in an accredited Disease Management Program 
(DMP, a criterion since 2002).86 Simply speaking 
and leaving aside specific differentiation, all insur-
ants are at first categorized according to the factors 
of age, sex and invalidity. Total benefit expendi-
tures can then be distributed across these catego-
ries, making it possible to determine the average 
costs incurred by one insurant in each category. In 
a second step, average benefit expenditures can be 
correlated to the composition of insurants of a 
specific fund. This gives an insight into the fund’s 
imputed benefit expenditures and into the contri-
butions it requires for cost coverage. The contribu-
tion requirement is in turn compared with the 
financial power of the fund, which is largely de-
termined by the amount of its members’ contribu-
tory earnings. If a fund’s financial power exceeds 
its requirements, the excessive amount is paid over 
to other funds whose financial strength falls short 
of their needs. The whole procedure serves the 
purpose of creating and sustaining incentives for 
economic task fulfillment. That is why actual 
expenditures are not simply compensated. 

The risk adjustment system has only partially 
been able to perform its intended function of con-
centrating inter-fund competition for insurants on 
the efficient use of administrative resources. Given 
that average benefit expenditures are adjusted, a 
fund will remain more heavily burdened if its 
members incur higher costs in comparison to other 

insurants of the same age and sex. Therefore, crite-
ria should be developed in future that make it 
possible to record and classify all insurants in 
terms of morbidity.87 

 
(3) Sharing of costs between different popula-
tion groups 
(a) According to income (upper and lower con-
tribution limits) 
1) There are two different income limits for con-
tribution assessment, an upper and a lower one. 
They correspond with the earnings limits for com-
pulsory insurance (regarding the upper limit, see 
more detailed below, 3 (5) (a)). 
2) As for the lower limit, all earnings from em-
ployment up to a monthly wage of € 400 (so-
called minor employment – geringfügige 
Beschäftigung)88 are exempted from health insur-
ance. That means employees who do not earn 
more than € 400 per month are not covered by 
health insurance. Consequently, they do not have 
to pay any contributions. This is different for their 
employers, who are liable to a contribution rate of 
11 percent on minor employment – which, how-
ever, is only 5 percent for minor wage earners in 
private households.89  This regulation was intro-
duced for labor market reasons and is aimed at 
making less productive work cheaper. The fact 
that employers must nevertheless pay contribu-
tions is due to a shift from former taxation to the 
levy of contributions: employers are no longer 
required to pay taxes on minor employment. In 
this way, the legislator withdrew funds from the 
general budget in order to subsidize the social 
insurance systems. For the number of persons in 
minor employment in Germany, see Table 8. 

 
Table 8 Persons in minor employment in Germany 
 Total number Women Men 
June 2004 6,704,923 4,282,992 2,421,931 
June 2005 6,680,079 4,248,013 2,432,066 
June 2006 6,389,989 4,080,745 2,309,244 

 
Source: Die Minijobzentrale 

 
(b) According to region 
First of all, it must be stressed that the above-
mentioned risk adjustment system does not differ-
entiate according to regions. This has always been 
a point of debate.90 Some hold that this lack of 

differentiation must be regarded as a violation of 
the principle of equal treatment laid down in the 
German constitution (Art. 3(1) GG).91 However, 
the BVerfG did not share this view in its recent 
judgment of 18 July 2005.92 
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But, of course, regional disparities do exist in 
terms of income structure and thus in the amount 
of contributions, on the one hand, and in the cost 
of medical infrastructure, on the other. 

The Act to Equalize the Law in Statutory  
Health Insurance, passed in 1999, standardized 

the risk structure compensation mechanism for the 
whole of Germany from 2001. This led to an in-
crease in the transfer of financial resources from 
western to eastern Germany. On the other hand, 

the SHI income basis in the eastern part of the 
country was broadened by adjusting contribution 
limits, mandatory membership and exemption 
from co-payment to West German levels. Both 
measures sought to reduce the high health insur-
ance contribution rates in the East, thereby reduc-
ing obstacles to employment and economic 
growth. For total risk adjustment payments be-
tween eastern and western Germany, see Table 9. 

 
Table 9 Risk adjustment compensation between eastern and western Germany 

Transfer payments from West to East (in m €) 

Year 
Equalization of financial 

power 
Equalization of contribution 

income 
1999 €    614 Not done 
2000 € 1,416 Not done 
2001 € 1,528 € 477 
2002 € 1,773 € 604 
2003 € 2,178 € 694 
2004 € 2,300 € 908 

 
(c) According to age 
1) Up until the 1990s, there was a special form of 
financial equalization for Pensioners’ Health 
Insurance (Krankenversicherung der Rentner – 
KVdR). As health insurance contributions are 
levied on pension benefits, this line of insurance 
is considered a separate component of the overall 
system, with its own insurance obligation and, 
hence, with an autonomous financing scheme. 
Owing to the enhanced demand for benefits in 
older age, an equalization of intergenerational 
burdens was regarded as necessary if individual 
pensioner contributions were to remain afford-
able.93 For it had long been evident that the pro-
portion of pensioner health benefits would rise 
relative to total health benefit expenditure.94 The 
required financial equalization in favor of the 
KVdR was therefore not borne by the individual 

sickness funds and their members, but divided 
equally among all insurants at large. To that end, 
pensioner benefit expenditures not covered by 
pensioner contributions (so-called funding share) 
were apportioned among all member contribu-
tions through the financial equalization scheme 
(§§ 268 et sqq. SGB V). 95  This independent 
scheme was abolished with the introduction of the 
risk adjustment system (see above, III. (2) (b)). 
2) As mentioned, the risk adjustment system 
equalizes the financial strength of the sickness 
funds on the basis of standardized benefit re-
quirements, which are determined also by allocat-
ing insurants to age groups. The underlying as-
sumption is that, among other things, benefit 
expenditure per insurant is usually affected by the 
age of the latter. For the share of selected groups 
of insured in total requirements, see Table 10. 

 
Table 10 Share of selected groups of insured in total funding 

requirements Germany in 2003 
Age group Men Women 
0-20 4.9% 4.7% 
21-45 7.6% 12.2% 
46-65 11.1% 12.3% 
66-90+ 15.0% 23.2% 
 
Source: Own calculations depending on Risikostrukturausgleich: 

Zahlen, Fakten, Hintergründe 2003/2004, VdAK 
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(4) Sharing of costs between employers and 
employees / patients and insurants 
(a) Contribution rates 
The general principle of cost sharing between 
employers and employees in German social insur-
ance is that they must pay equal contributions. 
This is still true for statutory old age pension in-
surance and social long-term care insurance. In 
contrast, only employers bear the cost of occupa-
tional accident insurance, given that this branch of 
social insurance was introduced to replace the civil 
law liability of employers. 

Quite early on, attempts were made to relieve 
the financial strain on the healthcare sector. For 
example, in 1969, continued remuneration in case 
of sickness was reallocated to labor law.96 Even 
so, healthcare expenditure continued to grow sub-
stantially in the 1970s.97 This development led to 
the enactment of diverse laws between 1977 and 
1983, all of which were aimed at cost contain-
ment. Most prominent among these were the 
Health Insurance Cost Containment Act98 and the 
Health Insurance Cost Containment Supplemen-
tary Act. 99  As these amendments, too, were of 
only little success, the Healthcare Reform Act was 
passed in 1988.100 Among other things, it intro-
duced fixed amounts for drugs and aids, new or 
increased patient co-payments, the abolition of 
death benefit for younger persons and its curtail-
ment for older insurants, and the extension of 
efficiency controls. Notwithstanding all these 
measures, healthcare spending and, with it, contri-
bution rates kept on rising.101 

As the present process of reforming social in-
surance is also aimed at strengthening Germany’s 
international competitiveness and, consequently, 
at reducing labor costs, the Government has 
sought ways of altering the distribution of SHI 
burdens between employers and employees. Thus, 
in 1997, the First Law on the reorganization of 
self-government and personal responsibility in 
statutory health insurance102 was enacted. One of 
its prime novelties was the limitation of dental 
prosthesis benefits to the coverage of fixed 
amounts. The 1998 Act to Strengthen Solidarity in 
Statutory Health Insurance 103  brought further 
benefit curtailments in the area of dental prosthe-
ses and orthodontic treatment. With effect from 
July 2005, insurants have been obliged to pay a 
special 0.9 percent contribution toward the fund-

ing of sickness pay and dental prostheses.104 This 
marked a change in the hitherto solidarity-based 
equivalence of employee-employer contributions – 
at the expense of employees. 

 
(b) Co-payments 
Pursuant to § 28(4) in conjunction with § 61 2nd 
sent. SGB V, insurants who are 18 years of age 
and older must pay a consultation fee for every 
quarter of the year in which they seek ambulatory 
medical, dental or psychotherapeutic treatment. 
This fee is currently set at € 10 per quarter. The 
regulation governing ambulatory benefits is sup-
plemented in accordance with § 61 2nd sent. SGB 
V for the area of in-patient hospital benefits. 
Remedies and domestic home care are subject to 
co-payment of 10 percent of the cost plus € 10 per 
prescription. 

A co-payment limit of two percent of annual 
gross subsistence earnings is stipulated under § 62 
SGB V; it is one percent for persons who are 
chronically ill. Children are counted as an income-
reducing factor. Pensioners and recipients of sub-
sistence aid or basic old-age assistance are entitled 
to exceptions. 

The Federal Government’s current draft bill 
concerning a Law to strengthen competition in 
statutory health insurance105 focuses only on the 
amendment of § 62 SGB V. The bill thereby raises 
the co-payment limit for chronically ill persons 
from one to two percent if they were born after 1 
April 1972 and failed to participate in regular 
health checks pursuant to § 25 SGB V, or if they 
were born after 1 April 1987 and are suffering 
from cancer and did not undergo any preventive 
medical checkups required under § 25(2) SGB V. 
A newly inserted paragraph under § 62(5) SGB V 
provides that the leading associations of sickness 
funds are to evaluate exemptions from co-payment 
with a view to their steering effects, and report 
their findings to Parliament by 30 June 2007.  

 
(5) Sharing of costs between the public and the 
private sector 
(a) Scope of compulsory insurance 
1) The present functional division between statu-
tory and private health insurance requires only a 
few remarks. It is shaped by the selectionist ap-
proach taken in the statutory system of provision, 
which largely precludes self-employed persons 
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from social security coverage of the risk of illness. 
As for such special groups as civil servants, judges 
and soldiers, precedence is still given to so-called 
internalized provision:106 based on the construct of 
a special legal relationship, provisions for this 
category of persons are left to the state and its 
provident care duty. Up to this point, the layout of 
statutory health insurance conforms to the archi-
tectural principles of Bismarckian social insur-
ance, a special feature being that not all persons in 
dependent employment are included in the manda-
tory scheme. This is because statutory health in-
surance sets an upper limit for compulsory cover-
age referred to as the gross annual earnings limit: 
persons whose salaries exceed this limit are ex-
empt from the obligation to insure (§ 6 I No. 1, VI 
– VIII SGB V). 

Hence, private health insurance does not only 
assume a supplementary function, namely in offer-
ing benefits not covered by the statutory insurance 
catalogue. Rather, it also possesses a substitutive 
character, in that coverage for higher-income 
earners can be provided by private insurers. This 

idea is often expressed by the somewhat catchy 
phrase “bipolar insurance constitution”. 107  The 
gross annual earnings limit has also been labeled 
“peace limit”,108 insinuating a kind of compromise 
in delineating the range of both insurance forms. 
2) For many years, the gross annual earnings limit 
was equivalent to the income limit for the assess-
ment of contributions. Since 1971, it had been 
geared to the income limit for the assessment of 
pension insurance contributions and amounted to 
75 percent. 109  Its annual adjustment by way of 
statutory order was based on the trend in gross 
wages and salaries. The Act to Equalize the Law 
in Statutory Health Insurance placed the limit in 
the new German states [Länder] on the same level 
as in the old. 
3) In 2003, the base value was raised as a one-time 
measure110 because an increasing number of per-
sons were opting for private instead of statutory 
health insurance.111 It was also decoupled from the 
limit in pension insurance and is now determined 
annually by the Federal Ministry of Health.  

 
Table 11 Gross annual earnings limit for the SHI 
 
Year Gross annual earnings limit Income limit for contribution as-

sessment 
 Old Länder New Länder Old Länder New Länder 
1975 2,100 DM  2,100 DM  
1980 3,150 DM  3,150 DM  
1985 4,050 DM  4,050 DM  
1990 4,725 DM  4,725 DM  
1995 5,850 DM 4,800 DM 5,850 DM 4,800 DM 
2000 6,450 DM 5,325 DM 6,450 DM 5,325 DM 
2001     6,525 DM    6,525.0 DM 
2002 3,375 € 3,375.0 € 
2003 3,825 € 3,450.0 € 
2004 3,825 € 3,487.5 € 
2005 3,900 € 3,525.0 € 
 
Source: PKV, Zahlenbericht [Private Health Insurance Facts & Figures] 2003/2004, www.pkv.de 

 
In February 2004, the BVerfG rejected a 

constitutional complaint filed by an insurance 
company against the raising of the compulsory 
insurance limit. 112  The Court argued that al-
though the upward adjustment at the expense of 
private health insurers possibly constituted an 
intervention in their occupational freedom,113 it 
was nonetheless justified because it had proved 
appropriate, necessary and reasonable for sus-
taining the financial stability of statutory health 

insurance. An additional criterion was that the 
business operations of these insurance compa-
nies were not unduly affected by the new regula-
tion – at least not in the opinion of the Court.114 
4) In Germany, 9.83 percent of the population is 
fully covered under a private insurance scheme 
(= insurance of ambulatory and general hospital 
benefits). Included in this figure are civil ser-
vants, judges and soldiers. In 2003, the number 
of insurants rose by 186,600 (net increase), cor-
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responding to a rate of 2.35 percent,115 whereas 
in 2004, the number of insurants rose by only 
149,000 persons (net increase).116 The reason for 
the decline in the number of persons migrating to 
private health insurance is the raising of the 
income threshold for compulsory insurance, 
from a minimum monthly income of € 3,375 in 
2002 to € 3,825 in 2003.117 

Apart from the more than 8.11 million per-

sons who are fully covered by private health 
insurance, nearly another 7.9 million have taken 
out some form of private supplementary protec-
tion118 (approx. 9.6 percent of the population119). 
Even so, full coverage of the sickness contin-
gency remains the chief type of private health 
insurance in Germany, its share of aggregate 
premium income amounting to 70.83 percent in 
2003120 and 71.58 percent in 2004.121 

 
Table 12 Balance of migration to private health insurance 

(accounting balance, not only net increase) 
1980  + 108,000 
1985  + 145,000 
1990  + 198,000 
1995  + 85,000 
2000  + 176,400 
2001  + 213,200 
2002  + 232,200 
2003  + 208,000 
2004  + 167,100 

 
Note: In terms of net increase, the number of deaths surpasses the number of births. 
Source: PKV, Zahlenbericht [Private Health Insurance Facts & Figures] 2004/2005, www.pkv.de 

 
(b) Main features of private insurance 
1) Private law approach 
In principle, private health insurance functions in 
accordance with the general rules governing con-
tractual obligations under civil law. The insurance 
relationship is established by concurrent declara-
tions of intent made by the contracting parties. Its 
content, too, is subject to the parties’ formation of 
that intent (private autonomy), their scope of ac-
tion nevertheless being restricted by regulations of 
insurance law. 122  Disputes between the insured 
and the insurers are brought before the civil courts 
under the purview of the Code of Civil Procedure 
[Zivilprozessordnung – ZPO]. Family members 
are not included in the coverage of risk on a statu-
tory basis. Generally speaking, they need to con-
clude a contract of their own, and a separate pre-
mium must be paid per insurant. However, accord-
ing to a judgment of the Federal Court of Justice 
[Bundesgerichtshof – BGH] regarding § 178a(1) 
of the Insurance Contract Act (VVG; see 2) be-
low) it is possible for a spouse to be insured for 
the account of the other spouse (notably, see 
§ 178a(3), 2nd sent.).123 The co-insured spouse is 
thereby not to be regarded as a person at risk under 
the insurance contract concluded solely in the self-

interest of the insurant, but is part of a contract for 
the benefit of a third party pursuant to § 328 BGB 
[Bürgerliches Gesetzbuch – Civil Code]. The co-
insured spouse can claim benefits on his/her own 
behalf in connection with this contract.124 

With this approach, two individual funding as-
pects are brought into line with each other: 
 Men and women pay different premiums as a 

result of “risk-adjusted premium assessment”. 
 The funding procedure itself is based on the 

principle of future benefit coverage. 
2) Statutory regulation 
General safeguards in favor of the insured are set 
forth in the Law on the supervision of insurance 
companies (VAG)125, which was last amended in 
2004,126 not least to implement Community law 
provisions on the solvency, reconstruction and 
liquidation of insurance undertakings. Thus the 
actual commencement of business operations 
requires a permit, while the operation itself is 
subject to legal and financial supervision, and to 
rules on capital resources and investment.127 

Some statutory provisions moreover deviate 
from the principle of private autonomy, reflecting 
the special function of private health insurance. 
For instance: 
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 The supervisory legislation includes a special 
provision on substitutive health insurance. 
Accordingly, there are specific rules for pre-
mium calculation; the right of contractual no-
tice of cancellation is restricted, and premium 
alterations are subject to the consent of an in-
dependent trustee.128 Simultaneously, insurers 
are obliged to set aside old-age reserves on 
behalf of every insured person129 – on the as-
sumption that the demand for many benefits 
increases with age, necessitating provisions to 
avoid excessive premium burdens in later life. 

 The Law governing insurance contracts 
(VVG)130 likewise contains a number of spe-
cial provisions. Accordingly, substitutive 
health insurance is, as a rule, of unlimited du-
ration;131 contractually agreed general qualify-
ing periods may not exceed three months; an 
insured person’s newborn child must be ad-
mitted without additional risk charges and 
qualifying periods; and the insured have the 
right to give contractual notice of cancellation 
as per the end of every year.132 Contractual 
notice by the insurer is ruled out under substi-
tutive health insurance.133 

 Worthy of note, moreover, is the social law 
provision that pertains to the employer’s par-
ticipation. In the case of compulsorily insured 
persons, employers and employees share the 
cost of the contribution; for those voluntarily 
insured under the statutory scheme, the em-
ployer pays a supplement. To avoid the less 
favorable treatment of private schemes, pri-
vately insured employees are also eligible for 
an employer supplement (§ 257 SGB V).134 
Nevertheless, for private health insurers to 
qualify for such supplements, they need to of-
fer a standard tariff, notably to older insurants 
(§ 257 IIa SGB V). This establishes a link to 
the benefit catalogue of statutory health insur-
ance and, within a certain scope, to its contri-
bution burden, the aim being to avoid unaf-
fordable insurance premiums in old age.135 

3) Provision of benefits 
a) Coverage under statutory health insurance 
(SHI) is regulated by law, statutory instruments 
and so-called directives issued by the Federal Joint 
Committee (including activities of the Institute for 
Quality and Efficiency of Health Care [Institut für 
Qualität und Wirtschaftlichkeit im Gesundheitswe-

sen]).136 Basic principles of benefit provision are 
laid down in §§ 11-18 SGB V, and a catalogue of 
benefits is set out in §§ 27-43 SGB V. Both must 
be given concrete substance through the directives 
and decisions of the above-mentioned institutions. 
All benefits must be adequate, necessary and effi-
cient. 

Under private health insurance (PHI), health-
care benefits depend on a contractual agreement 
between insurant and private sickness fund. Medi-
cal treatment measures must be necessary and 
adequate.137 The efficiency of measures is initially 
of no relevance. There is no budgeting in private 
health insurance. Nevertheless, in the case of two 
equally promising measures, the private sickness 
fund need only pay for the less expensive op-
tion.138 
b) Under SHI, medical treatment must be per-
formed by providers (medical and dental physi-
cians) who are formally admitted to SHI. They are 
part of a corporatist negotiating system between 
the associations of SHI physicians and the associa-
tions of sickness funds; this system also decides 
on provider remuneration. As a result of the pre-
sent political debate 139  and the Amending Law 
governing contracting physicians [Vertragsarz-
trechtsänderungsgesetz]140, the system is due to be 
modernized in 2007. SHI is then to have fee scales 
comparable to those of PHI (see below), and 
budgeting is to be replaced by a new system of 
control by volume. 

Under PHI, physicians conclude individual 
contracts with their patients. The remuneration of 
physicians depends on the medical fee scale for 
physicians [Gebührenordnung für Ärzte] and the 
fee scale for dentists [Gebührenordnung für Zah-
närzte]. All services are listed in these fee scales. 
Physicians are allowed to multiply the amount of 
fee charged up to a factor of 3.5 in extremely dif-
ficult cases, and 2.3 in difficult cases. For normal 
cases, the multiplier is 1.8. Abuse of this multi-
plier system by physicians is said to entail im-
mense expenses for the private healthcare sector. 
c) There are several differences between SHI and  
PHI in terms of coverage, that is, also as regards 
the catalogue of benefits. These differences mainly 
relate to dental and orthodontic treatment; phar-
maceuticals and remedies, notably eyeglasses and 
contacts; patient co-payments; and alternative 
measures. 
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Benefits financed by SHI Benefits financed by PHI 

(a) Basic care 
Basic medical treatment is covered; according to 
the precept of efficiency, this includes only effi-
cient treatment, § 12 SGB V; therefore, budgeting 
is obligatory, with cost aspects ranking first; 
obligatory co-payment of € 10 per quarter of the 
year in which a physician is consulted; some 
remedies are excluded by law or directive, § 34 
SGB V, e.g. remedies for influenza, coughs and 
colds, or travel sickness; prescription of remedies 
only according to fixed amounts, §§ 35, 35a SGB 
V. 

All required medical treatment [notwendige 
medizinische Behandlung] 141  is refunded (first 
level of decision by insurance companies); this is 
appraised from an objective medical viewpoint142; 
no budgeting; refund of all adequate approved 
remedies, which the insurant must prove in case 
of legal dispute 143 ; only in unusual individual 
cases is merely the cheaper of two equally prom-
ising measures paid144 if one of the methods is 
much more expensive than the other145; cost as-
pects are only of secondary relevance146. 

(b) Dental and orthodontic treatment 
Only basic dental treatment and prophylaxis are 
covered, but not prostheses, § 28 SGB V; ortho-
dontic treatment is only funded for patients up to 
the age of 18 and up to 80%, § 29(2) SGB V; no 
financing of special requests or expensive meth-
ods. 

Not only basic treatment, but 100% of the costs of 
prostheses are refunded (some companies only 
pay for visible prostheses); implants or special 
crowns are only reimbursed up to 75-90% accord-
ing to contract and insurance company147; ceramic 
inlays must be refunded 148 ; 85-90% refund of 
orthodontic treatment. 

(c) Optic care 
Optic care is covered only according to a fixed 
amount, § 33(2) SGB V; co-payment of € 5 per 
package; only basic eyeglasses, but not frames or 
contacts, are financed, § 33 SGB V. 

Eyeglass frames and hard and soft contacts are 
refunded – frames up to a maximum amount of 
€ 150. 

(d) Hospital care 
Treatment only in certain, easily reachable hospi-
tals; attending physician is assigned by the hospi-
tal; shared rooms, with co-payment for television, 
phone and radio. 

Free choice of hospital treatment; free choice 
among all physicians; treatment by chief physi-
cian; twin or single rooms; cost-free use of phone, 
television and radio. 

(e) Alternative measures 
Alternative measures are covered only in few 
cases; according to § 135 SGB V, a funding of 
alternative measures is only possible if permitted 
by the Federal Joint Committee; the difference to 
private health insurance is the need of scientific 
approval149; however, in case of danger to life, 
alternative measures must be permitted in special 
cases, according to a recent decision of the 
BVerfG150, if there are no prospects for a cure 
using scientifically approved methods. 
 

Practically151  approved alternative measures are 
refunded, e.g. treatment by an official alternative 
practitioner152, naturopathic treatment153 or acu-
puncture; however, these measures must be re-
quired medical treatment appraised as such from 
an objective medical viewpoint154; experimental 
methods are excluded, i.e. not refunded, e.g. Ay-
urveda155, Bio-Resonance Therapy156, traditional 
Chinese Phyto-Therapy 157  and ASI-Therapy 158 ; 
however, in case of danger to life, with no other 
healing prospects, experimental methods must be 
reimbursed159; in such cases, palliative160, but not 
necessarily healing 161 , measures may suffice; 
there is a general tendency for courts to accept 
more and more alternative measures162. 
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(c) Historical explanation for the present pub-
lic-private mix 
The Health Insurance Act of 1883163 had already 
stipulated an upper earnings limit for compulsory 
insurance. While not pertaining to industrial work-
ers, the limit did apply to the majority of white-
collar workers and was set at 6 2/3 marks per day 
or 2,000 marks per annum.164 With the codifica-
tion of social insurance law through the Reich 
Insurance Code (RVO),165 it was raised to 2,500 
marks in 1911.166 

The initial reason for this regulation was that 
only persons deemed in need of protection were 
granted health insurance coverage. Employees 
with earnings above this limit were considered in a 
position to bridge over sickness-induced, non-
productive periods from their own reserves. 167 
And later, with the creation of the RVO, physi-
cians were likewise opposed to raising the com-
pulsory insurance limit because that would have 
narrowed their earnings potential.168 

Since the introduction of statutory health in-
surance, the category of insured persons has suc-
cessively been extended,169 so that the need-based 
principle of compulsory insurance has been wa-
tered down to some extent. Even so, a widely held 
view today is that the principle still ought to have 
some bearing.170 

 
(d) Institutional competition or solidarity? 
Employed persons whose earnings exceed the 
compulsory insurance limit can opt for member-
ship of statutory health insurance when first enter-
ing into employment. If they fail to do so, they 
have, in principle, forfeited their right to access the 
system at a later date.171 The underlying intent is 
to prevent persons from initially selecting the less 
costly form of private insurance and then profiting 
in old age, when benefit needs increase, from 
social equalization under the statutory system. 

Fundamentally, both statutory and private 
health insurance present options within the respec-
tive system, namely in the choice of insurance 
providers. An interesting phenomenon here is that 
the statutory insurance system in fact offers more 
freedom of choice than private insurance. While 
most statutorily insured persons can choose from 
among a range of sickness funds after a relatively 
short term of membership (18 months),172 switch-
ing from one private insurance company to an-

other fails in practice because insurants’ old-age 
reserves are not “portable”, that is, cannot be 
transferred to a new insurance relationship. As a 
result, concluding a new insurance policy with 
another company becomes expensive and, hence, 
economically unattractive.173 

The question is whether this public-private 
mix should be upheld in the future – that is, 
whether (1) the whole system should work accord-
ing to private insurance principles, an option that 
seems beyond all debate at present; or whether (2) 
solidarity should be placed on a broader basis. 
These deliberations are the points of departure for 
health insurance reforms in Germany. 

 
(6) Some remarks on current reform proposals 
(a) Starting points: Citizens’ insurance and per 
capita premium 
For some time now, a fundamental reform of 
statutory health insurance has been under discus-
sion in Germany. Brought to a point, two reform 
concepts stand vis-à-vis: the “citizens’ insurance” 
[Bürgerversicherung] and the “premium model” 
[Prämienmodell]. Both seek to take account of the 
fact that the existing system of giving higher-
income earners a free choice of insurance is felt to 
be unjust – a circumstance which, however, does 
not seem to warrant action unless an elimination 
of the alleged injustice simultaneously promises to 
strengthen the financial base of social insurance. 
Citizens’ insurance as well as the premium model 
could impact on the status of private health insur-
ance – the former by substantially reducing, or 
even abolishing, the possibilities for offering sub-
stitutive health insurance, and the latter by intensi-
fying competition, as premiums would likely be 
subsidized by tax funds. 

These reflections are attended by questions re-
lating to their constitutionality.174 The main issue 
is whether an extension of the group of compulso-
rily insured persons is compatible with private 
insurants’ general freedom of action and protec-
tion of property, on the one hand, and with the 
occupational freedom of private insurance compa-
nies, on the other. Rulings of the BVerfG have 
paved the way for the further development of 
social insurance.175 A historicizing approach that 
seeks to “abide by the conventional”176 is rightly 
not the demanded course of action. Yet that does 
not necessarily mean both of the above concepts 
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are admissible.177 According to the BVerfG, the 
legislature may take account of the fact that a 
sufficiently large community of insurants is 
needed to ensure a well-functioning social insur-
ance system.178 The need to protect the general 
public from the burden of social assistance bene-
fits is likewise recognized by the Court.179 By its 
very nature, this pragmatic approach180 does not 
only have the disadvantage of turning a well-
established insurance system into a maelstrom that 
draws ever more persons in its wake. More impor-
tantly, such an approach lacks the positive state-
ment of reasons for compulsory membership of a 
social insurance scheme.181 

Whether reverting to the criterion of need-
based protection182  will be of any help here is 
questionable. Correct is that insurance branches 
must be distinguished according to their respective 
functions and that a fundamental risk load must be 
demanded for all insurants.183 Yet nothing decisive 
has been gained by affirming this. An unresolved 
question is how to define “need of protection”: is 
it based on low income,184 or on the lack of other, 
more reliable and better attainable security op-
tions? Much speaks for the fact that a state dedi-
cated to the common welfare of its people may 
postulate the aim of rendering sufficient health 
care to the entire population and of including all 
inhabitants in the process. That aim can be accom-
plished just as well through tax financing as 
through a contribution-based funding system. 
 
(b) Current developments 
1) In the Coalition Agreement of 11 November 
2005 between the Christian Democrats (CDU) and 
the Social Democrats (SPD), the parties stress the 
need for a sustainable and just financing of health 
insurance.185 In the face of mounting cost pressure, 
they declare the importance of a competitive and 
liberal orientation of the healthcare sector, with 
stable financial structures. Although the coalition 
agreement mentions the two parties’ hitherto de-
veloped, opposing concepts of a “solidarity-based 
health insurance premium” (CDU/CSU) and a 
“citizens’ insurance scheme” (SPD) as starting 
points for a common solution, it completely leaves 
open what such a solution might look like. Obvi-
ously, a compromise could not be agreed upon, 
but as one wished to get the coalition off the 
ground, specific details were left out of the coali-

tion agreement. 
2) A so-called cornerstone paper [Eckpunkte-
papier], dated 4 July 2006, of the joint working 
group of the Federal and Länder governments on 
the healthcare reform186 seeks to substantiate the 
basic approaches and objectives stated in the coali-
tion agreement, thus laying the foundations for the 
planned reform. It is thereby agreed that not only 
the financial basis of the system (income side) 
should undergo changes, but also the provision of 
benefits (expenditure side). 

The following issues are addressed: 
- Ambulant care: improvement of quality mainte-

nance; fee schedule for physicians; admission of 
individual contracts between sickness funds and 
physicians. 

- Hospital care: reflections on “monistic” funding 
(i.e. from a single source); certification of reha-
bilitation institutions. 

- Drug provision: flexible price agreements; cost-
benefit assessment, etc.; upper price limits. 

- Organization and financing (see below). 
3) The Federal Ministry of Health has submitted a 
so-called working draft, 187  which is alleged by 
some not to have been cleared with the political 
leadership. On the other hand, all actors in the 
healthcare sector were already familiar with the 
paper after only a few days and engaged in fervid 
dispute over its contents. 
4) Meanwhile, the draft legislation is being de-
bated by Parliament and the Bundesrat.188 In Feb-
ruary 2007, both Houses took their final vote on 
the bill, so that the main parts of the law will be 
enacted on 1 April 2007. Other parts will be en-
acted later. For example, the so-called Health 
Fund [Gesundheitsfonds] is to become operative in 
2009.  
 
(c) Alterations of the German system 
The main issues focus on the reform of health 
insurance organization and its financing, including 
thoughts about the future role of private health 
insurance. Thus the share of tax-financed revenue 
flowing to the healthcare system is to be increased; 
at the same time, competition between the sick-
ness funds is to be enhanced. Additional contrac-
tual leeway is to be granted in the provision of 
ambulatory care as well as for drugs and aids. 
Moreover, the organization of statutory sickness 
funds will change as a result of, inter alia, propos-
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als to permit inter-fund mergers189 and fund insol-
vency,190 as well as through the introduction of the 
above Health Fund191. 
1) Financing is largely to follow the approach 
taken so far. Nevertheless, the proposed Health 
Fund is to be set up and managed by the Federal 
Insurance Agency [Bundesversicherungsamt]. 192 
The health ministry will then have to fix the con-
tribution rates, after evaluating the findings of an 
appraisal committee, meaning the sickness funds 
no longer determine these rates or collect the 
amounts due.193 The insurants’ risks, which differ 
among the various sickness funds, will be equal-
ized by means of age- and risk-related allocations 
from the Health Fund.194 The Health Fund is thus 
to replace the hitherto existing system of risk ad-
justment between the sickness funds.195 Contribu-
tion collection by the sickness funds, as collecting 
agencies, is to be carried out in future by transfer 
agencies (authorized agencies). These agencies 
can be sickness funds, networks, consortia, or 
sickness fund associations.196 If the financial re-
quirements of a sickness fund cannot be covered 
by appropriations from the Health Fund, the re-
spective sickness fund must stipulate in its statutes 
that a separate additional contribution is to be 
levied from its members. This amount must not 
exceed one percent of an insurant’s earnings liable 
to contribution [Kassenindividueller Zusatzbei-
trag].197 

To what extent a premium per insurant will be 
introduced in addition to an income-based contri-
bution was one of the most disputed points of the 
reform. It is here that the highly opposing vantage 
points of the two coalition partners became mani-
fest. One must fear that the proposed compromise 
will be too complicated to work properly in prac-
tice, and it is more likely to impede rather than 
enforce competition between the sickness funds – 
also because of plans not to include the additional 
premium in the future risk adjustment system. 

In the face of these various difficulties, the 
Health Fund will not be launched before 2009.198 
This respite gives rise to the hope that the legisla-
tor will be wise enough to “re-reform” the relevant 
provisions before they ever come into force. 
2) Financing is to be supplemented by tax pro-
ceeds in the future. For one thing, the Federal 
Government will extend interest-free loans to the 
Health Fund if its liquidity reserves prove insuffi-

cient. 199  Moreover, the Government will grant 
€ 2.5 billion200 to the sickness funds in 2008 as a 
lump-sum compensation for the performance of 
non-insurance tasks; in 2009, it will award 
€ 4billion in monthly installments to the Health 
Fund, with a further increase in the following 
years up to a maximum amount of € 14 billion.201 
This tax money will be geared primarily to the 
funding of collective societal tasks, such as the 
non-contributory co-insurance of children. Subse-
quently, the subsidy is to rise on a continuous 
basis. Sickness funds still short of resources after 
that will have access to possibilities for closing 
these funding gaps through savings measures 
(general practitioner fees, fee options, special 
forms of care provision, additional contributions, 
etc.).  
3) Competition among sickness funds is to be 
reinforced in that 
- mergers between different funds will be possi-

ble in future202; 
- a leading association on behalf of all sickness 

funds is to be entrusted with the negotiation of 
basic healthcare guidelines.203 

Both approaches are, in principle, correct.204 
Nevertheless, specific aspects remain open to 
question (notably, it is not true that larger sickness 
funds inevitably operate more efficiently than 
smaller ones). Any intention to replace existing, 
and well functioning, institutions should be recon-
sidered carefully. The same holds true for the 
question whether, and under what prerequisites, 
sickness funds should be subject to the laws on 
insolvency. Moreover, it is doubtful whether the 
aim to strengthen competition actually fits in with 
the introduction of the Health Fund (see c) above). 
4) Private health insurances are to be upheld 
alongside full statutory coverage. In any event, the 
coalition partners were highly at odds on this point 
of the draft. The new legislation contains the fol-
lowing compromise: 
- alignment of the existing private medical fee 

schedule with the schedule to be created for 
SHI-contracted physicians; 

- portability of old-age reserves to enable insur-
ants to change private insurers in future. Here, 
however, the treatment of existing insurance 
contracts is unresolved, and also problematic in 
legal terms. 

- introduction of a basic private insurance tariff 
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(for a basic package of benefits) that is to be 
made available to all privately insured persons 
and all persons voluntarily insured under the 
statutory scheme. 
In that way, private sickness funds would be 

approximated to the statutory funds to such a large 
extent (see above, 3 (5)) that differences between 
them would be obscured even more than between 
statutory and private long-term care insurance. 
Such plans are as problematic in terms of constitu-
tional law as they are questionable with regard to 
regulatory policy. 

 
4. Health care in an aging society 
(1) On the demographic processes 

German society is aging. This process is not 
unique,205 nor is it new,206 but it has accelerated. 
Since the beginning of the previous century, life 
expectancy has increased by about 30 years; it is 
now just under 75 and 81 years, respectively, and 
will be prolonged further in future.207 At the same 
time, German society is shrinking208 on account of 
low fertility rates. According to the Federal Statis-
tical Agency, every third person living in Ger-
many in 2050 will be 60 years of age or older. The 
(old) age dependency ratio, i.e. the ratio of those 
over 60 to the working population, is forecast to 
rise from 44 to 78.209 And these estimates tend to 
be on the cautious side.210 

 
Table 13 Trends in life expectancy in Germany 

1901/10 

Women 
 

48.3 

Men 
 

44.8 
1924/26 58.8 56.0 
1931/34 62.8 59.9 
1949/51 68.4 64.6 
1960/62 72.4 66.9 
1970/72 73.8 67.4 
1980/82 76.9 70.2 
1991/93 79.0 72.5 
2000/02 81.2 75.4 
2002/04 81.6 75.9 
 
Source: Statistisches Bundesamt, 2006 

  
Table 14 Trend in the Total Fertility Rate* (TFR) 

*The average number of children that would be born alive to a woman if she lived to the end of 
her reproductive years and if she experienced the same age-specific fertility throughout her life 
that women in each age group experience in a given year or over a period of years. 

Year Germany Japan 
1993 1.28 1.46 
1994 1.24 1.50 
1995 1.25 1.42 
1996 1.32 1.44 
1997 1.37 1.44 
1998 1.36 - 
1999 1.36 1.40 
2000 1.38 1.36 
2001 1.35 1.33 
2002 1.31 1.37 
2003 1.34 1.38 
2004 1.37 - 

 
Source: Eurostat, 2006    
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Table 15 Age structure in Germany 
 
 Inhabitants in m Aged under 20 Aged 20 - 60 Aged above 60 

1960 73.1 30.2% 52.4% 17.4% 
1970 78.1 31.4% 48.8% 20.0% 
1980 78.4 28.3% 52.3% 19.4% 
1990 79.8 23.1% 56.5% 20.4% 
1995 81.8 22.6% 56.4% 21.0% 
2000 82.0 21.3% 56.3% 22.4% 
2010 83.1 18.7% 55.7% 25.6% 
2020 82.8 17.5% 53.2% 29.2% 
2030 81.2 17.1% 48.5% 34.4% 
2040 78.5 16.4% 48.3% 35.3% 
2050 75.1 16.1% 47.1% 36.8% 

 
Source: Statistisches Bundesamt, 2006 

 
(2) Effects of aging on healthcare systems 
(a) Financial sustainability 
(1) It seems to be very difficult to make a progno-
sis on the development of health care costs, and 
thus on the costs of the health insurance system, in 
an aging society. On the one hand, it is quite plau-
sible that the process of demographic aging will 
lead to rising costs. On the other hand, we know 
very well that the costs for an individual insurant 
reach a peak during the last year of life.211 It is not 
clear, though, whether there is also a proportional 
increase in the previous years. 212  It should be 
noted that the overall costs of medical treatment 
for individual insurants depend very much on their 

state of health, and that this is, at the same time, 
influenced by environmental and social factors. 
And of course, technical and medical innovations 
have a strong impact on the financial burdens of 
the health insurance system. 
(2) Neither the Secretary of Health, the Federal 
Statistical Office nor the Federal Social Insurance 
Authority provide any projections on contribution 
rate and health expenditure development. But 
some very interesting scientific approaches to this 
problem do exist.213 The following description by 
Postler shows the development of contribution 
rates according to aging society, on the one hand, 
and medical progress, on the other. 

 
Table 16 Contribution rate development (allowing for society aging) 

 

Year 
Contribution rate 

(best case) 
in % 

Contribution rate 
(worst case) 

in % 
2000 13.6 13.6 
2010 14.1 14.1 
2020 14.7 14.8 
2030 15.9 16.1 
2040 16.0 16.3 
2050 16.2 16.5 

 
Source: Postler, Modellrechnungen zur Beitragsentwicklung in der GKV, 2003, p. 15 

 
The year 2000 is used as the base year. Con-

centrating solely on the effects of demographic 
development, Postler based his calculation on 
constant amounts of benefits paid for every mem-
ber, a constant level of compulsorily insured earn-
ings and pensions, and a proportional correlation 
between both the ratio of persons aged over 60 to 

pensioners insured under statutory health insur-
ance and the ratio of gainfully employed persons 
covered under statutory health insurance to the 
trend in the number of persons capable of gainful 
employment, as well as between net administra-
tive expenditures and benefit payments. In the best 
case scenario, the income of insurants will decline 
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by about 16 percent, and in the worst case sce- nario, by about 23 percent. 

 
Table 17 Contribution rate development 

(allowing for society aging and medical progress) 
 

Year Contribution rate  
(best case) 

in % 

Contribution rate  
(worst case) 

in % 
2000 13.6 13.6 
2010 15.1 16.3 
2020 16.9 20.0 
2030 19.7 26.5 
2040 21.2 32.0 
2050 23.1 39.5 

 
Source: Postler, Modellrechnungen zur Beitragsentwicklung in der GKV, 2003, p. 20 

 
Taking medical progress into account, the cal-

culation shows a 3.5 percentage-point increase in 
benefit payments per member (with, for the worst 
case scenario, a 5 percentage-point increase 
among pensioners). As to the pension level, a fall 
to 48 percent is assumed. A proportional correla-
tion is presupposed for the ratio of persons aged 
over 60 to insured pensioners, as well as between 
the number of persons of employable age and the 
number of gainfully employed persons covered 
under statutory health insurance, and between net 
administrative expenditures and benefit payments. 

The other above-mentioned calculations 214 
cannot be dealt with in detail here. Given that all 
of them suffer from more or less great uncertainty, 
they merit attention not so much for providing 
new figures as for the simple fact that they put 
emphasis on the linkage between future expendi-
ture and cost containment policies.215 
 
(b) Adaptation of the benefit package 
(1) Introductory remarks 

In the face of future demographic changes, an 
ever more pressing question will be whether and 
how the benefit catalogue must be adjusted to 
meet the needs of older persons. Gerontological 
research shows that supportive and promotional 
measures are above all necessary to take account 
of a potential loss of autonomy, but also to main-
tain self-reliance. Extensive lists of elder policy 
demands were already drawn up years ago, with 
reference both to the living environment of older 
people and to the care and assistance benefits 
required by them.216 The following seeks only to 
address two especially topical points relating to 
health insurance. 
(2) Preventive measures 

(a) Current statutory foundations under SGB V 
The statutory foundations governing claims to, 

and scope of, preventive measures are set forth in 
§§ 1, 20 to 26 and 33a SGB V. These provisions 
distinguish according to primary, secondary and 
tertiary prevention. Healthy persons are the subject 
of primary measures. Secondary prevention is 
geared to the early treatment of existing impair-
ments to health in a pre-clinical stage. The third 
level seeks to prevent a worsening of disease pat-
terns, relapses and sequels. 

The law governing primary prevention (meas-
ures for general improvements to health and for 
the reduction of socially induced inequality in 
respect of healthcare opportunities; occupational 
health promotion; support of self-help groups) 
does not only lay down which measures are to be 
promoted, but also limits the financial resources 
appropriated to that end (in 2006, € 2.68 were 
spent annually per insurant, along with an addi-
tional € 0.53 toward the support of self-help 
groups).217 Consumer and patient counseling ser-
vices are eligible for separate support (§ 65b SGB 
V). 

Apart from individual and group prophylaxis 
for children and youths in dentistry (§§ 21, 22 
SGB V), entitlements include: general sickness 
prevention benefits (§ 23 SGB V); benefits spe-
cially awarded to mothers and fathers (§ 24 SGB 
V), comprising allowances for birth control, abor-
tion and sterilization (§§ 24a, 24b); general health 
checks for disease prevention (§ 25(1) SGB V) 
and specifically for the prevention of cancer 
(§ 25(2) SGB V); as well as general check-ups for 
children (§ 26 SGB V). 

The preventive character of medication is 
regulated under § 33a (7) SGB V as one of the 
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prerequisites for the authorization of prescription 
drugs. 

Pursuant to § 65a SGB V, a bonus is offered 
for claiming early diagnosis benefits or primary 
preventive measures. 
(b) Reform of preventive measures 

Based on preliminary work done in 2004, the 
government submitted a draft bill for a prevention 
law on 2 February 2005.218 The law was adopted 
by the Bundestag (Lower House) on 22 April 
2005 with the votes of the Red-Green majority.219 
But as the bill was rejected by some of the Länder 
representatives in the Upper House [Bundesrat] on 
account of its incalculable financial consequences, 
it was sent to the mediation committee and could 
therefore no longer be passed in the previous legis-
lative period. According to the principle of discon-
tinuity, draft bills from a preceding legislative 
period may not be reintroduced in the new period. 

The new Federal Government’s coalition 
agreement of 11 November 2005 re-addresses this 
issue. Thus it declares that prevention is to be 
upgraded to form a separate pillar of health care; 
at the same time, prevention is to come under a 
general regulation that transcends the individual 
social insurance branches.220 Details are left open. 
Express mention is made only of the aim to im-
prove data acquisition and the recording of disease 
patterns. In particular, the Government plans to 
take steps toward the repression of widespread 
diseases such as cancer and cardiovascular disor-
ders, although it does not mention specific meas-
ures to that end.221  

The cornerstone paper [Eckpunktepapier], 
dated 4 July 2006, of the joint working group of 
the Federal and Länder governments on healthcare 
reform provides further details on a prospective 
prevention law. Supplementary to the coalition 
agreement, it places general emphasis on the 
prime goals of reducing red tape and registering 
participation in preventive measures. Such partici-
pation is to be rewarded with bonuses and consid-
ered for out-of-pocket payments on drugs for 
chronic illnesses. The final version of the new 
legislation 222  contains various measures for the 
promotion of prevention223, e.g. measures for the 
promotion of occupational health, for the preven-
tion of work-related health hazards, and for the 
promotion of self-help. 
(3) Linkage between healthcare and long-term 

care systems 
Geriatric rehabilitation is one such link be-

tween the systems of long-term care and health 

insurance. This form of rehabilitation takes ac-
count of age-specific problems in its therapies, a 
chief aspect being the high frequency of multiple 
diseases among the elderly. Special therapeutic 
approaches and forms of treatment thus aim at 
preventing the need for long-term care. 

Previously, geriatric rehabilitation played only 
a secondary role within the scope of re 
habilitation measures under § 40 SGB V. In 2004, 
however, the leading associations of statutory 
sickness funds substantiated objectives and bene-
fits for geriatric rehabilitation in a joint framework 
recommendation, 224  given the obvious signifi-
cance of these rehabilitation needs in an aging 
society.225 According to the cornerstone paper of 
the Federal-Länder working group on healthcare 
reform, geriatric rehabilitation is to be included in 
the benefit catalogue of statutory health insur-
ance.226 With the originally planned insertion of a 
sub-section under § 40a SGB V into statutory 
health insurance law, the draft bill was to contain a 
new separate regulation for geriatric rehabilitation 
benefits. This approach of incorporating a separate 
provision was not, however, adopted by Parlia-
ment and the Bundesrat227, as geriatric rehabilita-
tion is now to be included in the standard benefit 
catalogue. Nevertheless, a novel section under § 
37b SGB V will enhance the benefits basket as far 
as ambulant palliative care is concerned. 
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